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Citation.

United States of America, ss.

The President of the United States to Pacific Cable

Railway Company, a Corporation organized and existing

under and by virtue of the laws of the State of Califor-

nia, Greeting:

You are hereby cited and adnionislied to be and appear

at the United States Circuit Court of Appeals for the

Ninth Circuit, to be holden at the City of San Francisco,

in tlio State of California, on the 29th day of September,

1893, pursuant to an order allowing an appeal entered

in the clerk's office of the Circuit Court of the United

States, for the District of Montana, from a final decree

signed, filed, and entered on the 28th day of August,

A. D. 1893, in that certain suit No. 13, wherein Butte

City Street Railway Company is respondent and appel-

lant, and you are complainant and appellee, to show cause,

if any there be, why the final decree entered against the

said appellant as in the said order allowing appeal men-

tioned should not be corrected, and why speedy justice

should not be done to the parties in that behalf

Witness, the Honorable Hiram Knowles, United States

District Judge for the District of Montana, this 30th

day of August, a. d. 1893.

HIRAM KNOWLES,
United States District Judge, District of Montana.

Service of the within citation and receipt of a copy

thereof admitted this Slst day of August, a. d. 1893.

Solicitor for Complainant and Appellee,

Filed Sept. 21, 1893. Geo. W. Sproule, Clerk.
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/// the Cirmlt Court of the United States, Ninth Judicial

Circuit, in and for the District of Montana.

Pacific Cable Railway Company,

Complainant,

vs. L
(

Butte City Street Railway Company,

Defendant.

Be it remembered, that on the 15th day of April,

A. D. 1890, complainant filed its Bill of Complaint in

this action, which said Bill of Complaint is in the words

and fignres following, to wit:

In the Circuit Court of the United States, Ninth Judicial

Circuit, in and for the District of Montana.

Pacific Cable Railway Company,

Complainant,
vs.

J>
In Equity

Butte City Street Railway Company,

Defendant.

To the Honorable the Judges of the Circuit Court of the

United States, -in and for the District of Montana.

The Pacific Cable Railway Company, a corporation

organized and existing under and by virtue of the laws of

the State of California, having its principal place of busi-

ness in the City and County of San Francisco, in said

State, a citizen of the State of California, brings this Bill

against the Butte City Street Railway Company, a cor-

poration organized under the laws of the late Territory of

Montana, and now existing Under and by virtue of the

laws of the State of Montana, having its principal place
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of business in Butfce City in said State, a citizen of Mon-

tana State.

And thereupon your orator complains and says, on in-

formation and belief, that Henry Root, of the City and

County of San Francisco, State of California, before and

at the time of his application for the hereinafter men-

tioned Letters Patent, was a citizen of the United States,

and was the true, original, and first inventor of a certain

new and useful invention, fully described in the specifica-

tion of the Letters Patent hereinafter mentioned, and

named therein ''Railway Car," and which was not known

or used in this country, and not patented or described in

any printed publication in this or in any foreign country

before his invention thereof, and was not in public use or

on sale for more than two years prior to his application

for Letters Patent of the United States therefor.

And your orator further shows unto your Honors, on

information and belief, that upon due application tliere

for, Letters Patent for said invention, numbered 304,863,

and bearing date the 9th day of September, 1884, were

in due form of law issued and delivered to said Henry

Root, in the name of the United States of America, and

under the seal of the Patent Office of the United States,

and were signed by the Secretary of the Interior of the

United States, and countersigned by the Commissioner

of Patents, and that the said Letters Patent did grant

to the said Henry Root, his heirs, administrators, and

assigns, for the term of seventeen years from the date

thereof, the exclusive right to make, use, and vend the

said invention throuuhout 'tlie United States and Tcrri-

tories thereof, which said Letters Patent are ready in
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Court to be produced, or a duly authenticated copy

thereof".

And your orator further shows, on information and be-

lief, tliat oil the twenty-eight day of January, 1885, the

said Henry Root, by an instrument in writing duly exe-

cuted and delivered, and bearing date the last-named day,

did assign to the Market Street Cable Company, a cor-

poration organized and existing under and by virtue of

the hiws of the State of California, having its principal

place of business in San Francisco, in said State, all right,

title, and interest whatsoever in and to. the said Letters

Patent and the invention therein described, for, to, and in

and within and throughout all that portio'n of the United

States and Territories thereof that lies west of the one

hundred and sixth degree (106) of longitude west from

Greenwich, England, and that said instrument in writing

was duly recorded in the Patent OfHce of the United

States, on the sixth day of February, 1885, as by said

assignment or a duly authenticated copy thereof, with

the certificate of such recording thereto annexed, ready

in court to be produced, will more fully and at large ap-

pear.

And your orator further shows that on the thirtieth

day of June, 1886, the said Market Street Cable Com-
pany, by an instrument in writing, duly executed and

delivered, and bearing date on the last-named day, did

assign to your orator, the Pacific Cable Railway Com-
pany, all right, title, and interest in and to the said Let-

ters Patent, and the invention therein described, for, to,

and in and within and throughout the whole of the

United States and Territories thereof which lies west of
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the one hundred and sixth (106) degree of longitude west

from Greenwich, England, and that said instrument in

writing was duly recorded in the United States Patent

Office on the fifteenth day of July, 188G, as by said in-

strument in writing or a duly authenticated copy thereof,

with the certificate of recording thereto annexed, ready

in court to be produced, will fully and at large appear.

And your orator further shows that your orator's ex-

clusive rights and privileges as secured by said Letters

Patent have been generally acquiesced in, and that your

orator and its predecessors in interest have granted li-

censes under said Letters Patent, and have extensively

applied to practical use the invention therein described.

And your orator further shows, as it is informed and

believes, the defendant corporation herein, after the thir-

tieth day of June, 1886, and before the commencment of

this action, well knowing all the facts hereinbefore set

forth, did construct and use, and is now using in tlie Dis-

trict of Montana, at Butte City, in said District, said pat-

ented apparatus or an apparatus substantially the same

in construction and operation as in said Letters Patent

mentioned and described, the exclusive riofht to make,

use, and vend which, throughout the said Territory and

area of the United States west of the one hundred and

sixth meridian (Greenwich) is thus by law vested in your

orator.

And your orator further shows that it fears and has

reason to fear, that unless this defendant is restrained by

a writ of injunction issuing out of this Court, it will con-

tinue extensively to construct and use said patented ap-
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paratus, ami will thereby cause irreparable injury to your

orator's aforesaid exclusive- rights.

And so, may it please your Honors, it is that the said

defendant corporation heroin, as your orator is informed

and believes, without the license of your orator, against

its will, and in violation of its rights, has constructed and

used and intends still to continue to construct and use

said patented improvement or apparatus within the dis-

trict of Montana, all of which is in violation of said

Letters Patent.

And your orator further prays that the defendant cor-

poration herein, b}' a decree of this Honorable Court,

may be compelled to account for and pay over to your

orator the income and profits which it has derived from

the use of any apparatus or improvement covered and se-

cured by the aforesaid Letters Patent in any uianner in

the operation of or in the running of cars or the convey-

ance of passengers or freight upon any railway or rail-

ways owned, controlled, or operated by it; and to the end

that the defendant corporation may be restrained from

any further violation of the rights of your orator, as

above set forth, your orator prays that your Honors may

grant a writ of injunction, issuing out of and under the

seal of this Honorable Court, directed to the said defend-

ant herein, and strictly enjoining and restraining it, its offi-

cers, agents, and employees from any further construction,

use, or sale, in any manner, of said patented improvement

or apparatus, or any part or parts thereof, in violation of

the rights of your orator, and that all specimens of said

improvement or apparatus, or any part or parts thereof,

in the possession or use, or under the control of said de-
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fendant, may be destroyed or delivered up to your orator

for the purpose; and also that your Honors upon the en-

termg of a decree for an infringement, as above prayed

for, may proceed to assess or cause to be assessed under

your directions, in addition to the profits to be accounted

for as aforesaid, the damages your orator has sustained

by reason of such infringement, and that your Honors

may increase the actual damages so assessed, to a sum

equal to three times the amount of such assessment, under

the circumstances of the willful and unjust infringement

by said defendant corporation, as herein set forth.

And your orator prays for a provisional or preliminary

injunction, and for such other relief as the equity of the

case may require and to your Honors may seem meet,

together with the costs of this suit. i

To the end therefore that the defendant corporation

herein, may, if it can, show reason why your orator should

not have the relief herein prayed for, and that it may

make a full discovery and disclosure of all the matters

aforesaid, under the oath of its proper officers, and accord-

ing to the best and utmost of tlieir knowledge, informa-

tion, and belief, full, true, and perfect answer make to

each of the allegations of this bill, as though specially

interrogated relative thereto.

May it please your Honors to grant unto your orator,

not only a writ or writs of injunction conformable to the

praj'cr of this bill, but also a writ of subpoena, issuing out

of and under the seal of this Honorable Court, directed

to tlie Butte City Street Railway Company, the defend-

ant herein, and commanding it to appear and answer unto

this Bill of Complaint, and to perform and abide by such
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order or decree as to the Court shall seem meet and be

i-cquired by the principles of equity and good conscience.

And your orator will pray.

PACIFIC CABLE RAILWAY COMFY,
(Corporation Seal). By J. H. Willcutt, Secretary.

DixoN k Drennen, Solicitors for Complainant.

WiM. F. Booth, of Counsel for Complainant.

State of California, ]
. ^ ss

City and County of San Francisco.
)

Andrew S. Hallidie, being duly sworn, does depose and

say that he is the president of the Pacific Cable Railway

Company, the complainant in the foregoing bill, and that

by means of his said office he has acquired and possesses

particular knowledge of the matters stated in said bill;
"

that he has read the foregfoingf bill and knows the con-

tents thereof, and that the same is true of his own knowl-

edge, except as to the matters therein stated on informa-

tion and belief, and as to those matters he verily believes

it to be true. . .
, .

And he further doth depose and say that he verily

believes the said Henry Root, in the said Bill of Com-
plaint named, to be the true, original, and first inventor

of the Railway Car, which is described in the said Letters

Patent granted to him, and mentioned in the foregoing

Bill of Complaint.

And he doth further depose and say that he verily be-

lieves the title of the complainant as set forth in the said

bill is true. ANDREW S. HALLIDIE.
Subscribed and sworn to before me this 20th day of

February, 1890. Lincoln Sonntag,

.
(Notarial Seal). Notary Public.
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(Endorsed). In the Circuit Court of the United States,

Ninth Circuit, District of Montana. Pacific Cable Rail-

way Co., Comp., vs. Butte City Street Railway Co.,

Deft. Bill of Complaint. Filed Apr. 15, 1890. Geo.

W. Sproule, Clerk.

And thereafter, to wit, on the said 15th day of April,

A. D. 1890, two subpceuas in equity were duly issued,

which said subpoenas with proof of service thereof are in

the words and fiofures folio winof, to wit:

—

United States of America.

Circuit Court of the United States, Nuith Judicial Circuit,
'

District of Montana.

IN EQUITY.
The President of the United States of America, Greeting:

To Butte Cit}^ Street Railway Company, Defendant:

You are hereby commanded that you be and appear in

said Circuit Court of the United States aforesaid, at the

Court-room in Helena, on the second day of June, a. d.

1890, to answer a Bill of Complaint exhibited against you

in said Court by Pacific Cable Railway Company, com-

plainant, who is a citizen of the State of (yalifornia, and

to do and receive what the said Court shall have con-

sidered in that behalf.

And this you are not to omit under the penalty of five

thousand dollars.

Witness, the Honorable MELVILLE W.

FULLER, Chief Justice of the Supreme

Court of the United States, this 15th day of

(Seal.) April, in the year of our Lord one thousand

eight hundred and ninet}^ and of our indepen-

dence the 1 14th. Geo. W. Sproule, Clerk.
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MeiiioraiRluni Pursuant to Rule 12, Supreme Court.

U. S.

You nro liereby required to enter your appearance in

tlie above suit on or before the first Monday of June next,

at the Clerk's office of said Court, pursuant to said bill;

otherwise the said bill will be taken jyro confesso.

(Seal.) Geo, W. Sproule, Clerk.

I hereby accept service of the within subpoena, and

waive service of copy hereof this 28th da^^ of April,

A. 1). 1890.

BUTTE CITY STREET RAILWAY CO.
' Per W. Bennett, Pres.

(Endorsed.) (Title of Court and Cause.) Subpoena,

Filed May 5, 1890. Geo. W. Sproule, Clerk.

United States of America.

Circuit Court of the United States, Ninth Judicial Circuit,

District of Montana.

IN EQUITY.
The President of the United States of America, Greetincy;

^
To Butte City Street Railway Company, Defendant.

You are hereby commanded that you be and appear in

said Circuit Court of the United States aforesaid, ^at the

Court-room in Helena, on the second day of June, a. d.

1890, to answer a Bill of Complaint exhibited against

you in said Court by Pacific Cable Railway Company,
complainant, who is a citizen of the State of California,

and to do and receive what the said Court shall have

considered in that behalf; and this you are not to omit

under the penalty of five thousand dollars.

Witness, the Honorable MELVILLE W.
FULLER, Chief Justice of the Supreme Cour
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of the United States, this 15th day of April, in

(Seal.) the year of our Lord one thousand eight hun-

dred and ninety, and of our independence the

114th. Geo. W. Sproule, Clerk.

Memorandum Pursuant to Pule 12, Supreme Court,

u. s.

You are hereby required to enter your appearance in

the above suit on or before the first Monday of June

next, at the clerk's office of said Court, pursuant to said

bill; otherwise the said bill will be taken pro confesso.

(Seal.) Geo. W. Sproule, Clerk.

Return.

I hereby accept service of the within subpoena, and

waive service of copy hereof this 28th day of April a. d.

1890.

BUTTE CITY STREET RAILWAY CO.

By E. E. CoNGDON, Secty.

(Endorsed). (Title of Court and Cause). Subpoena.

Filed May 5, 1890. Geo. W. Sproule, Clerk.

And thereafter, to- wit: On the 27th day of May, 1890,

the appearance of said defendant was duly entered herein,

in the words and fii>ures followino- to-wit:

(Title of Court and Cause). The appearance of the

above-named defendant and that of F. T. McBride, as so-

licitor for said defendant is hereby entered this 27th day

of May A. D. 1890. Geo. W. Sproule, Clerk.

And thereafter, to-wit: On tlie 9th day of June, 1890,

a" stipulation was filed herein, which said stipulation is in

the words and fio'ures followino-, to-wit:
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(Title of Court and Cause). It is hereby stipulated by

and between the above-named parties that the above-

named tlefendant, the Butte City Street Railway Com-

pany, sliall have sixty days from and after July 7th, 1890,

in which to answer complainant's bill on file herein.

DIXON & DRENNEN,
Solicitors for Plff.

F. T. McBRIDE,
Solicitor for Deft.

Dated and signed June 7th, 1890.

Filed June 9, 1890, Geo. W. Sproule, Clerk.

And thereafter, to-wit: On the 21st day of July, 1890,

the complainant filed its Amended Bill of Complaint

herein which said Amended Bill of Complaint is in the

words and figures as follows, to-wit:

In the Circuit Court of the United States, Ninth Judicial

Circuit, in and for the District of Montana.

Pacific Cable Railway Company,
^

Complainant, I ^^ r , n^ No. 18.

Butte City Street Railway Company,
|

"^^ -Equity.

Defendant, j

Amended Bill.

To the Honorable, the Judges of the Circuit Court of the

United States, in and for the District of Montana:

The Pacific Cable Rail vv ay Company, a corporation or-

ganized and existing- under and by virtue of the laws of

the State of California, having its principal place of busi-

ness in the City and County of San Francisco, in said

State, a citizen of the State of California, files this its

Amended Bill under Rule 28 of the Rules of Practice fo^
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the Courts of Equity of the United States, against the

Butte City Street Railway Company, a corporation or-

ganized under the laws of the late Territory of Montana,

and now existing under and by virtue of tlie laws of tlie

State of Montana, having its principal place of business

in Butte City, in said State, a citizen of Montana State.

And thereupon your orator complains and says, on in-

formation and belief, that Henry Root, of the City and

County of San Francisco, State of California, before and

at the time of his application for the hereinafter-men-

tioned Letters Patent, was a citizen of the United States,

and was the true, original, and first inventor of a certain

new and useful invention, fully described in the specifica-

tion of the Letters Patent hereinafter mentioned, and

named therein " Railway Car," and which was not known

or used in this country, and not patented or described in

any printed publication in this or in any foreign country

before his invention thereof; and was not in public use or

on sale for more than two years prior to his application

for Letters Patent of the United States therefor.

And your orator further shows unto your Honors, on

information and belief, that upon due application therefor.

Letters Patent for said invention, numbered 304,863, and

bearing date the 9th day of September, 1884, wherein due

form of law, issued and delivered to said Henry Root, in

the name of the United States of America, and under the

seal of the Patent Office of the United States, and were

signed by the Secretary of the Interior of the United

States, and countersigned by the Commissioner of Pat-

ents, and that the said Letters Patent did grant to the

said Henry Root, his heirs, administrators, and assigns.
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for tlio term of seventeen years from the date thereof, the

cxckisivc right to make, use, and vend the said invention

throiii;]u)ut tlie United States and Territories thereof; and

your orator makes profert of said Letters Patent.

And your orator further shows on information and be-

lief that on the twenty-eight day of January, 1885, the said

Henry Koot, by an instrument in writing, duly executed

and delivered and bearing date the last-named day, did

assio-n to the Market Street Cable Railway Company, a

corporation organized and existing under and by virtue

of the laws of the State of California, having its principal

place of business in San Francisco, in said state, all right,

title, and interest whatsoever in and to the said Letters

Patent and the invention therein described, for, to, and in

and within and throughout all that portion of the United

States and territories thereof, that lies west of the one

hundred and sixth degree (106) of longitude west from

Greenwich, England, and that said instrument in writing

was duly recorded in the Patent Office of the United

States, on the sixth day of February, 1885, as b}^ said

assignment or a duly authenticated copy thereof, with

the certificate of such recording thereto annexed, ready

in court to be produced, will fully and at large appear.

And your orator further shows that on tlie thirtieth

day of June, 1886, the said Market Street Railway Com-

pany, by an instrument in writing, duly executed and

delivered, and bearing date on the last-named day, did

assign to your orator, the Pacific Cable Railway Com-

pany, all right, title, and interest in and to the said Let-

ters Patent, and the invention therein described, for, to,

and in, and within, and throughout the whole of the
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United States and Territories thereof, wliieli lies west of

the one hundred and sixtii (lOG) degree of longitude west

from Greenwich, England, and that said instrument in

writing, was duly recorded in the United States Patent

Office, on the fifteenth day of July, 1886, as by said in-

strument in writing or a duly authenticated copy thereof,

with the certificate of recording thereto annexed, ready

in court to be produced, will fully and at large appear.

And your orator further shows that on the thirtieth

day of June, 1886, the said Market Street Cable Com-

pany, by an instrument in writing, duly executed and

delivered, and bearing date on the last-named day, did

assign to your orator, the Pacific Cable Railway Com-

pany, all right, title, and interest in and to the said Let-

ters Patent, and the invention therein described, for, to,

in, and within and throughout th.e whole of the United

States and the Territories thereof, which lies west of the

one hundred and sixth (106) degree of longitude west from

Greenwich, England, and that said instrument in writing

was duly recorded in the United States Patent Oflice, on

the fifteenth day of July, 1886, b8 by said instrument in

writing or a duly authenticated copy thereof, with the

certificate of recording thereto annexed, ready in court to

be produced, will fully and at large appear.

And your orator further shows that your orator's ex-

clusive rights and privileges as secured by said Letters

Patent, have been generally acquiesced in, and that your

orator, and its predecessors in interest have granted

licenses under said Letters Patent and have extensively

applied to practical use the invention therein described.

And your orator further shows, as it is informed and
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believes, the defendant corporation herein, after the thir-

tietli day of June, 1886, and before the commencement

of this action, well knowing all the facts hereinbefore set

forth, did construct and use, and is now using in the Dis-

trict of Montana, at Butte City in said District, said pat-

ented apparatus or an apparatus substantiall}^ the same

in construction and eperation as in said Letters Patent

mentioned and described, the exclusive right to make,

use, and vend which, throughout the said territory and

area of the United States west of the one hundred and

sixth meridian (Greenwich) is thus by law vested in your

orator.

And your orator further shows, on information and

. belief, that the defendant corporation herein, has derived

large profits from the said use of said patented apparatus,

but to what amount your orator is ignorant and cannot

set forth.

And your orator further shows that your orator has

been deprived of large royalties by reason of the afore-

said infringement, of the said defendant, and has thus

incurred large damages thereb}^

And your orator further shows that it fears and has

reason to fear that unless the defendant is restrained by

a writ of injunction issuing out of this court, it will con-

tinue extensively to construct and use said patented ap-

paratus, and will thereby cause irreparable injury to your

orator's aforesaid exclusive rights.

And so, may it please your Honors, it is that the said

defendant corporation herein, as your orator is informed

and believes, without the license of your orator against

its will and in violation of its rights, has constructed and
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used and intends still to continue to construct and use

said patented improvement or apparatus within the dis-

trict of Montana, all of wliich is in violation of the said

Letters Patent.

And your orator prays that the defendant corporation

herein, by a decree of this Honorable Court, may be com-

pelled to account for and pay over to your orator the

profits which it has derived from the use of any apparatus

or improvement covered and secured by the aforesaid

Letters Patent in any manner in the operation of or in

the running of cars or the conveyance of passengers or

freight, upon any railway or railways owned, controlled

or operated by it; and to the end that the defendant cor-

poration may be restrained from any further violation of

the rights of your orator, as above set forth your orator

prays that your Honors may grant a writ of injunction,

issuing out of and under the seal of this Honorable Court,

directed to the said defendant herein, and strictly enjoin-

ing and restraining it, its officers, agents and employees

from any further construction, use or sale, in any manner,

of said patented improvement or apparatus, or any part

or parts thereof, in violation of the rights of your orator,

and that all specimens of said improvement or apparatus,

or any part or parts thereof, in the possession or use or

under the control of said defendant, may be destroyed or

delivered up to your orator for the purpose. And also

that your Honors upon the entering of a decree for an in-

fringement as above prayed for, may proceed to assess or

cause to be assessed under your directions, in addition to

the profits to be accounted for, as aforesaid, the damages

your orator has sustained by reason of such infringement.
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Aiul your orator prays for a provisional or preliminary

injunction, and for such other and further relief as the

equity of the case may require and to your Honors may

seem meet, together with the costs of this suit.

To the end therefore that the defendant corporation

herein, may, if it can, show reason why your orator

should not have the relief herein prayed for, and that it

may to the best and utmost of its knowledge, remem-

brance, information or belief, full, true, direct, and perfect

answer make, but not upon oath (answer under oath be-

ing hereby expressly waived) to each of the allegations

of this bill, as though specially interrogated relative

thereto.

May it please your Honors to grant unto your orator,

not only a writ or writs of injunction conformable to the

prayer of this bill, but also a writ of subpoena, issuing out

of and under the seal of this Honorable Court, directed

to the Butte City Street Railway Company, the defend-

ant herein, and commanding it to appear and answer unto

this bill of complaint, and to perform and abide by such

order or decree as to the Court shall seem meet and be

required by the principles of equity and good conscience.

And your orator will ever pray.

PACIFIC CABLE RAILWAY CO.
(Seal.) By J. S. Willcutt, Secretary.

Dixon & Drennen, Solicitors for Complainant.

Wm. F. Booth, of Counsel.

State of California, 1

City and County of San Francisco, j
^^'

Andrew S. Hallidie, being duly sworn does depose and
say that he is the President of the Pacific Cable Railway
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Company, the complainant in the foregoing bill, and that

by means of his said office he has acquired and possesses

particular knowledge of the matters stated in said bill;

that he has read the foreg'oing;' bill and knows the contents

thereof, and that the same is true of his own knowledge,

except as to the matters therein stated on information

and belief, and as to those matters he verily believes it to

be true.

And he further doth depose and say that he verily be-

lieves the said Henry Root, in the said bill of complaint

named, to be the true, original and first inventory of the

Railway Car, which is described in the said Letters Pat-

ent granted to him, and mentioned in the foregoing bill

of complaint.

And he doth further depose and say, that he verily be-

lieves the title of complainant, as set forth in the said

bill is true. ANDREW S. HALLIDIE.
Subscribed and sworn to before me this loth day of

July, 1890. Lincoln Sonntag,

(Seal). Notary Public.

(Endorsed.) (Title of Court and Cause.) Amended

Bill. Filed Jul. 21, 1890. Geo. W. Sproule, Clerk.

Service of the within amended bill acknowledged this

19thdayof July, 1890. F. T. McBRIDE,
Solicitor for Deft.

DIXON AND DRENNEN,
Solicitors for Complainant.

And thereafter, to wit: on the 21st day of August,

A. D. 1890, a stipulation was duly filed herein which

said stipulation as so filed is in the words and figures as

follows :
-*-
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In the ClraUt Court of the United States, Ninth Judicial Cir-

cuit in and for the District of Montana.

Pacific Cable Railway Company, ^

Complainant,
] ^.r , ^^ No. 18.

vs.
y

Butte City Street Railway Company, i

Defendant. J

It is hereby stipulated by and between the above

named parties that the time for answering the amended

bill of complaint of complainant, on file herein shall be

and is hereby extended until October 1st, a. d. 1890.

DIXON AND DRENNEN, F. T. McBRIDE,
Attys for Deft. Atty for Plff.

Aug. 20th, 1890.

(Endorsed.) (Title of Court and Cause). Stipulation.

Filed Aug. 21st, 1890. Geo. W. Sproule, Clerk.

And thereafter, to wit: On the 24tli day of September,

A. D., 1890, the appearance of Geo. H. Knight as solici-

tor for defendant was duly entered, and also the appear-

ance of Geo. Haldorn as solicitor for said defendant was

duly entered.

And thereafter, to wit: On the 24th day of September,

A .D., 1890, defendant filed its answ^er herein which said

answer is in the words and figures following, to wit: —
United States Circuit Court, District of Montana.

Pacific Cable Railway Co.
"I

Complainant,
vs.

Butte City Street Railway Co.,

Defendant.

In Equity No. 18 — Answer.

The answer of the Butte City Street Railway Com-

!>
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pany to the Bill of Complaint, of the Pacific Cable Rail-

way Company,

The defendant now and at all times hereafter saving

and reservino^ unto itself all benefit and advantao-e of ex-

ceptions which can or may be had or taken to the many

errors, uncertainties, and other imperfections in said com-

plainant's said bill of complaint contained, for answer

thereto, or unto so much of such parts thereof as this de-

fendant is advised is or are material or necessary for it to

make answer unto this defendant for answer says :

That it has been informed and believes it to be true

that upon the application of Henry Root, Letters Patent

of the United States, No. 304,863, were on the ninth

day of September, 1884, issued and granted to the said

Henry Root as in said bill alleged, but this defendant

says that it does not know and is not informed save by

said Bill of Complaint whether or not the said Henry

Root did properly make application for said patent, and

did comply with all the requirements of law, and did have

said patent issued to him in due form of law, and leaves

the complainant to make such proof thereof as it shall be

advised is material.

And this defendant further answering, says that it does

not know and is not informed, save by said Bill of Com-

plaint whether or not the said Henry Root ever executed

and delivered anv instrument of assignment under said

Letters Patent and is not informed, save by said Bill of

Complaint, whether or not the said complainant In' direct

or mesne assignment obtained any right, title or interest

in or to said Letters Patent, and leaves the complainant



22 Butte City Street Railway Co.

to iiiako sucli proof thereof as it sliall be advised is

material.

And this defendant on information and belief denies

that by virtue of any such patent and assignments as

mentioned in the said Bill of Complaint said complainant

became or ever was possessed of, or vested with any ex-

clusive right to make, sell or use in the United States or

any portion thereof, the alleged invention set forth ' in

said Letters Patent.

And this defendant further answering denies, upon in-

formation and belief, that the said alleged invention so

patented by Henry Root is of great or any utility and

value, and likewise denies that the complainant has ex-

pended large sums of money in or about the manufacture

of railway cars shown and described in said Letters

Patent or that the same has been by the complainant, or

by others, introduced into public use, or that the public

generally, or any portion thereof lias acquiesced in and

acknowledged the complainant's exclusive right to the

same or any portion thereof

And this defendant further answering says, on infor-

mation and belief, that the said alleged invention was in

public and common use and on sale in the United States

for more than two years before the said Henry Root

made any application for Letters Patent thereon.

And this defendant further answering says, on infor-

mation and belief, that the said Henry Root actually

abandoned said alleged invention to the public before he

made any application for Letters Patent thereon.

And this defendant further answering says that it is

informed, and believes it to be true, that the said al leered
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invention, or the same principle and combination, or sub-

stantial and material parts thereof, patented in and by

the Letter Patent mentioned in the Bill of Complaint

aforesaid, was long anterior to the date of the said alleged

invention of said Henry Root shown and described in

earlier Letters Patent of the United States, to wit: —
No. 134,060, issued December 17th, 1872, to William

H. T. Hughes.

No. 287,644, issued October 30th, 1883, to William

Don.

No. 230,774, issued August 30th, 1880, to Walter N.

Hawley.

No. 285,507, issued September 25th, 1883, to J. C.

Patterson.

No. 263,227, issued August 22d, 1882, to Henry Root.

And this defendant further answering says, on infor-

mation and belief, tliat long anterior to the time that it

is alleged in said Bill of Complaint that said Henry Root

conceived said invention, said allegfed invention was dis-

covered and used by others, whose names and residences

are not now known to this defendant, but which will be

added hereto as soon as discovered, if leave of Court can

be obtained.

And this defendant further answering says that the

railway cars used by it are different in kind from that

described in the said Letters Patent in said bill men-

tioned and in the specification annexed thereto, and that

it has not infriiiged and that it still does not infringe upon

the rights and privileges alleged in said bill to be secured

to the complainant by said Letters Patent and assign-

ments.
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And this clftc'iKlixnt fuitlier answering denies tliat it

lias over contrived to injure said complainant or to de-

fraud it of any profits, benefits, and advantages whatso-

ever.

And therefore this defendant hunibly submits and in-

sists that under the facts and circumstances as above

alleged the said complainant has no right to any further

answer to said bill, or any part thereof, than is above

given, and no right of injunction, account, or relief prayed

for in said Bill of Complaint, and it therefore asks to be

hence dismissed, with its reasonable costs and charges in

this behalf most wrongfully sustained.

BUTTE CITY STREET RAILWAY COMPANY.
(Corporation Seal). By Willard Bennett, Pres.,

Defendant.

GEO. HALDORN, F. T. McBRIDE.
GEO. H. KNIGHT,

Counsel for Defendant.

State of Montana, |

County of Silver Bow. )

^^'

Willard Bennett, being first duly sworn, says that he

is president of defendant, and made oath that he has read

the foregoing answer and knows the contents thereof;

and that the same is true of his own knowledge, except

as to the matters which are therein admitted to be based

on information and belief, and as to those matters he be-

heves it to be true. WILLARD BENNETT.
Subscribed and sworn to before me this 23d day of

September, 1890.

(Seal.) F. T. McBride,

Notarv Public.
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(Endorsed) : (Title of Court and Cause.) Answer.

Filed Sept. 24th, 1890. Geo. W. Sproule, Clerk.

And thereafter, to-wit: on the 28th day of October,

1890, the complainant filed its replication herein, which

said replication is in the words and figures following, to-

wit :

Replication.

In the Circuit Court of the United States, Ninth Judicial

Circuit, in and for the District -of Montana.

Pacific Cable Railway Company, "j
i

Complainant.
! vr i o

vs.
j>-

'

.

"

Butte City Street Railway Company,
!

4 j-

Defendant, j

This repliant, saving and serving unto itself all and

all manner of advantage of exception to the manifold in-

sufficiencies of the said answer, for replication thereunto

saith, that it will aver and prove its said bill to be true,

certain, and sufficient in the law to be answei'ed unto; •

and that the said answer of the said defendant is uncer-

tain, uutrue, and insufficient" to be replied unto by this

repliant; without this, that any other matter or thing

whatsoever in the said answer contained, material or

effectual in the law to be replied unto, confessed or

avoided, traversed or denied, is true; all which matters

and things thus repliant is, and will be ready to aver and ^

prove, as this Honorable Court shall direct; and humbly

prays as in and by its said bill it hath already prayed.

DIXOX AND DRENNEN,
Solicitors for the Complainant.

Wm. F. Booth, of Counsel.
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Service of the above replication acknowledged this

27th day of October, 1890. F. T. McBEIDE,
Solicitor for Defendant.

(Endorsed:) (Title of Court and Cause.) Replication.

Filed Oct. 28th, 1890. Geo. W. Sproule, Clerk.

And, thereafter, to wit: on the 15th day of May, 1891,

a stipulation was duly filed herein which said stipulation

is in the words and figures following, to wit :

—
In the Circuit Court of the United Slates, Ninth Judicial Cir-

cuit, in and for the District of Montana.

Pacific Cable Railway Company,

Complainant,

vs.
y

Butte City Street Railway Company,

Defendant.

It is hereby stipulated and agreed by and between the

above-named parties that witnesses may be examined

and proof taken on the part of the above-named defend-

ant before D'Gay Stivers, a Notary Public in and for

Silver Bow County, Montana, at the office of F. T. Mc-

Bride, at Butte, Montana, commencing the examination

of such witnesses on the twenty-seventh day of May,

A. D. 1891, at the hour of ten o'clock a. m. of said day,

and continuing the examination from day to day and over

Sundays, at the same place, until completed, but not later

than July 1st, 1891.

It is further stipulated and agreed that the time for

taking testimony shall be extended so that the complain-

ant shall have two months after defendant's testimony is

fully closed everywhere, in which to take rebuttal testi-

mony.
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Dated this fith day of May, a. d. 1891, and signed.

DIXON AND DKENNEN,
Solicitors for Complainant.

,

F. T. McBKIDE,
Solicitor for Defendant.

(Endorsed.) (Title of Court and Cause.) Stipulation.

Filed May 15th, 1891. Geo. W. Sproule, Clerk.

And thereafter, to wit: on the 15th day of May, 1891,

an order was duly made, filed, and entered herein which

said said order is in the words and figures as follows, to

wit :
—

In the United States Circuit Court, Ninth Judicial Circuit

in and for the District of Montana.

Pacific Cable Railway Company, 1

vs. ^8. . .;

Butte City Street Railway Company, j

It appearing to the Court from the stipulations of the

parties complainant and defendant on file herein that the

said parties have agreed and stipulated that the time for

taking testimony on the part of defendant sjiall be ex-

tended until the first day of July, a. d. 1891, and that

the complainant shall have two months after the defend-

ant shall have closed its case everywhere in which to take

rebuttal testimony, and it appearing to the Court that

sufficient grounds exist therefor, it is therefore ordered

by the Court that the time for taking testimony on the

part of the defendant shall be and is hereby extended

until the first day of July, a. d. 1891, and the time in

which the complainant ma}- take rebuttal testimony, shall

be and is hereby extended so that complainant shall have
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two montlis after the eoinpletion of defendant's testimony

at all points and places within which to take its rebuttal

testimony.

Done in open Court this 15th day of May, a. d. 1891.

HIRAM KNOWLES,
U. S. Dist. Judge.

(Endorsed.) (Title of Court and Cause.) Order Ex-

tending Time for Taking Testimony. Filed May 15,

1891. Geo. W. Sproule, Clerk.

And thereafter, to wit, on the 2d day of June, a. d.

1891, a stipulation was filed herein, which said stipula-

tion is in the words and figfures as follows:

(Title of Court; and Cause.)

Complainant hereby consents to the amendment or

defendant's answer heretofore served upon complainant

and to be hereafter filed in this cause.

Dated May 30th, 1891.

DIXON AND DRENNEN,
Solicitors for Complainant.

F. T. McBRIDE,
Solicitor for Defendant.

(Endorsed): (Title of Court and Cause). Stipulation.

Filed June 2, 1891. Geo. W. Sproule, Clerk.

And thereafter, on said 2d day of June, 1891, an order

was dul}^ entered in said cause, which said order as so

entered is in the words and figures as follows:

(Title of Court aud Cause.)

On filing stipulation, the amendment to the answer

herein is allowed to be filed this day.

Entered in minute book.

And thereafter, to wit, on the 2d day of June, 1891,
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the defendant herein filed its amendment to answer, whieh

said amendment as filed is in tlie w^ords and figures as

follows:

United States Circuit Court, District of Montana.

Pacific Cable Railway Company "]

I In Equity.
"^^^

{
No. 18.

Butte City Street Railway Co. j

Now comes tlie defendant herein, and asks leave to

amend its answer by inserting after the seventeenth line

of the third page thereof the following notice and matter,

to wit:

And this defendant further answering says, on infor-

mation and belief, that long anterior to the time that it

is alleged in said bill of complaint that the said Henry

Root conceived said alleged invention said alleged inven-

tion was discovered, known to, and used by the Clay

Street Railroad and by tlie Clay Street Railroad Com-

pany, and also by the California Street Cable Railroad

and the California Street Cable Railroad Company, at

San Francisco, California; and that said use and knowl-

edge can be proven and established, among others, by

Peter Campbell, now residing at 1112 Jackson Street,

San Francisco, California; by Augustus Eliphat Phelps,

now residing at 17 Drumm Street, San Francisco, Cali-

fornia; and by George C. Watriss, now residing at 8

Yerba Buena Place, San Francisco, California.

Butte Street R'y Co.

By Willard Bennett, President.

We certify that we believe that the above matter is

essential and necessary to a proper defense in this cause.
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aiul that tliis amendment is not interposed for the pur-

pose of delay. GEO. H. KNIGHT,
Solrs. for Respt.

Service of the above and foregoing amendment to an-

swer a(hnitted this 1st day of May, 1891, by copy, at

Butte, Montana.

DIXON AND DRENNEN,
Solrs. for Complainant.

(Endorsed): (Title of Court and Cause). Amendment

to Answer. Filed June 2, 1891. Geo. W. Sproule,

Clerk.

And thereafter, to wit, on the 22d day of June, 1891,

a stipulation was duly filed herein, which said stipulation

as filed is in the words and figures as follows:

(Title of Court and Cause.) '

Stipulation.

It is hereby agreed and stipulated by and between

complainant and defendant that the replication of com-

plainant heretofore filed in this cause shall be considered

and stand as a replication to the amendments to de-

fendant's answer now on file and to defendant's answer

as now amended herein, and that no other replication

thereto shall be required.

Dated June 5th, 1891.

DIXON AND DRENNEN,
Solicitors for Complainant.

F. T. McBRIDE,
Solicitor for Defendant.

(Endorsed): (Title of Court and Cause). Stipulation.

Filed June 22, 1891. Geo. W. Sproule, Clerk.

And thereafter, to wit, on the 30th day of Marcli,
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1892, a stipulation was filed in said cause, which said

stipulation is in the words and figures as follows:

(Title of Court and Cause.) ]

To the Clerk of said Court:

By agreement of parties, the above-entitled cause may

be set for trial on Monday, May i6th, 1892, and you are

hereby requested to have it set for said date upon the

next call of the calendar.

Dated March 28th, 1892.

DIXON AND DRENNEN,
• Solicitors for Complainant.

F. T. McBRIDE,
Solicitor for Defendant.

(Endorsed): Stipulation. Filed Mar. 30, 1892. Geo.

W. Sproule, Clerk.

And thereafter, to wit, on the 5th' day of April, 1892,

an order was entered in the words and figure as follows:

(Title of Court and Cause.)

April Term, a. d. L892; Tuesday, April 5th, 1892,

10 A. M.

Cause ordered set for hearing May 16, 1892, at 10 a. m.

And thereafter, to wit, on the 17th day of May, 1892,

the following proceedings were had and entered of record

herein in the words and figures following, to wit:

(Title of Court.)

April Term, a. d. 1892; Tuesday, May 17th, 1892,

10 A. M.

- Court convened pursuant to adjournment.

Present: Honorable Hiram Knowles, United States

District Judge, for the District of Montana.
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No. 18. Pacific Cable Kailway Company vs. Butte

City Street Railway Company.

This cause heretofore set for hearing May 16th, 1892,

came on tliis day regularly for hearing, Wm. F. Booth?

Esq., appearing as counsel for complainant, and Geo. H.

Knight, Esq., appearing as counsel for defendant; and

after argument by respective counsel, cause thereupon

submitted to the court for consideration and decision.

The following being the testimon}^ produced on behalf

of complainant and defendant:

In the Circuit Court of the United States, Ninth Judicial

Circuit, in and for the District of Montana.

Pacific Cable Railway Company,

Complainant,
vs. (^

In Equity.

Butte City Street Railway Company,

Defendant.

' No. 18.

Evidence taken on behalf of defendant by consent oi

jmrties, and in pursuance of stipulation and notice on file,

this twenty-seventh day of May, a. d. 1891, at the office

of F. T. McBride, Esq., Butte City, Montana, before

D'Gay Stivers, Notary Public.

Present: C. P. Drennen, Esq., Solicitor for Complain-

ant, and William F. Booth, Esq., Counsel for Complain-

ant, and F. T. McBride, Esq., Solicitor for Defendant,

and Geo. H. Knight, Esq., Counsel for Defendant.

Being unable to proceed with the taking of testimony

it is adjourned until ten o'clock Friday morning May 29th,

A. D. 1891.
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Butte City, Montana, May 29th, 1891.

Tlie parties met pursuant to adjournment at ten o'clock

a. m.

Present: Same parties as before.

Direct examination by Mr. Knight.

Jesse M. Smith.

Jesse M. Smith, a witness produced on behalf of de-

fendant, testifies as follows:—
Q, 1. Please give us your full name, age, residence,

and occupation ?

A. Jesse M. Smith ; age 42; residence, Detroit, Mich-

igan ; occupation, mechanical engineer.

Q. 2. Please state what experience you have had

tending to qualify you to testify as an expert in a patent

cause, particularly where the patent relates to a mechan-

ical structure 1

A. I was educated as a mechanical engineer in the

Polytechnic Institute at Troy, New York, and at the

Gewerbe Academy, Berlin, Prussia, and the Cen-

tral School of Arts and Manufactures in Paris, France,

and have practiced my profession continuously since 1872.

I have been called upon to testify as an expert witness in

several patent causes.

Q. 3. Please state whether or not you have read and

understand Letters Patent No. 304,863, issued Septem-

ber 9, 1884, to Henry Root, and sued on in tliis cause.

A. I have, and believe I do.

Q. 4. You may give your understanding of the mat-

ter therein set forth and claimed so far as relates to the

subject-niatter of the brake rnechanism,
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A. This patent relates to railway cars and the inven-

tion is stated to relate particularly to a track brake for

railway cars, and to consist in certain details of construc-

tion hereinafter fully described and particularly claimed.

A number of features of the railway car are shown in the

drawings which are not claimed. The track brake, which

is the feature claimed, is most clearly shown in Figure 3

of the drawing. Figure 1 shows a complete car and the

general connection between the operating lever and the

brake shoe. Figure 2 shows a perspective view of one

of the trucks of the car and the means of ccfnnecting the

two brake shoes on the opposite sides of the truck.

Referring to figures 2 and 3: "M " represents a shaft,

which is journaled to the truck frame and which has fixed

to it three lever arms, one in the middle marked " N" to

which is connected rod " O," the other end of which rod

is connected to the operating lever shown at " P " in fig-

ure 1 of the drawing. The other two arms marked "Q"

are fixed to the two ends of the shaft "M" so as to be

parallel with each other. The ends of these arms "Q"

are connected to two arms " R," which, in turn, are con-

nected to the two brake shoes " S," one on each side of

the truck. These brake shoes have also connected to

them two links " U," which are connected also with the

two hnks " T " the upper ends of which links are con-

nected to the frame of the truck.

The point of connection between the two arms '' Q "

and " R " and the point of connection between the links

*'T" and " U " are also connected by horizontal links

marked "V," so that whatever motion is given to the

arms "Q" is transmitted to the other links referred to
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The arm "Q" and "R" form together a knee lever or

toggle, and the links " T " and " U " together form an-

other knee lever or toggle. When these knee levers are

moved so as approach a straight line the brake shoe is

forced downward against the rail upon which the car

travels and tends to arrest the motion of the car or hold it

stationary when at rest.

The claim of the patent in suit reads as follows:—
" In a car, the combination of the knee levers suspended

'' from the truck frame, having their angles united by a

" connecting rod, ' V,' the track shows suspended from

"the lower end of said levers parallel with the track, the

" transverse shaft ' M,' connected to the upper end of

"one pair of levers, the crank arm * N,' the connecting

" rod ' O ' and the operating lever, substantially as

" described."

This combination is made up of several elements:—
]

ist. The knee levers, suspended from truck frame.

2nd. The connecting rod "V," connecting the knee

levers together.o

3rd. The track shoes.

4th. The transverse shaft " M," connecting one pair

of knee levers.

5th. The crank arm "N."

6th. The connecting rod "O."

7tli. The operating lever, which is the lever "P'

shown in fio-ure 1 of drawinii".

The first three elements of this combination form the

brakes proper. The last four elements of the combina-

tion are simply links Ijy wliicli the power of the operator

is transferred to the brake mechanism.
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Q. 5. Have you examined and do you understand the

devici^ used hy tlie defendant, and upon which it is sued

in this cause ?

A. I have, and behove I do.

Q. (). You may state what, in your opinion, are the

similarities or dissimilarities between the defendant's

device and the patent in suit ?

Adjourned until 10 o'clock a. m. to-morrow.

Butte City, Montana, May 30th, 1891.

Parties met, pursuant to adjournment.

Present: same as before.

A. I have examined complainant's exhibit " D " and

find that it substantially represents the track brake used

by the defendant. The brake mechanism proper is dupli-

cated on each side of the car, as is shown in Figure 1, of

Exhibit "D". The construction of this brake mechanism

is most clearly shown however in Figure 2. "Q" is an

arm which is pivoted at its upper end to the truck frame,

the lower end of which arm is connected to a link "R",

whicli is connected, in turn, to the brake shoe " S ". A
similar link " U " is connected at its lower to the brake

shoe " S ", and at its upper end to a link " T" which is

also connected to the truck frame. The point of connec-

tion between the links " Q " and '' R " and the point of

connection between the links " T " and " U " are con-

nected together by the connecting rod "V." The arm
" Q " is extended beyond the point of connection with

the truck frame and is connected by means of a rod, not

lettered, with the end of an arm which is fixed to one end

of the shaft ''M," which shaft is journaled in bearings
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fixed to the truck or car body. This sliaft *'M" has

fixed to its other end a similar arm wliicli served to

operate the brake mechanism on the other side of the

truck.

The shaft " M " has also fixed to it an arm " N " wJiich

is connected by a link " O" to the operating lever " P,"

which is also pivoted to the frame of the car.

Comparing the track brake device used by the defend-

ant and that set fortli in the patent in suit, it will be seen

that the first three elements of the combination, namely:

the knee levers, the connecting rod "V," and the track

shoe " S " are substantially the same in both structures;

but the mode of connection between the brake device

proper and the operating lever is quite different in the

two.

In that of the patent the two arms " Q " of one pair of

knee levers or toggles are connected by a through sliaft

" M/' while in that of the defendant there is no through

shaft connecting these arms.

In the defendant's structure each brake device is oper-

ated independentl}^ by means of a i-od, not lettered, which

connects it with the arms fixed to the end of the shaft

"M," shown in Figure 2 of complainant's exhibit "D."

The two brakes are operated simultaneously by moving

the shaft *'M" of Figure 2, Exhibit D, which maybe

done b}^ moving the lever "P" backward and forward.

It will be seen that in the structure of the patent the

operating lever '<P" is connected directly to the through

shaft " M " by the rod '' O," and that this shaft has fixed

to its two ends the hnks " Q," forming part of one pair of

knee levers. The device used by the defendant does not
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contain the conibiiuation described in the specifications of

the patent, set forth in the claim, and shown in the draw-

ings tliereof.

Q. 7. You may state what you have found in the

earlier art to which the patent in suit relates, and its

bearing upon the patent.

A. I have examined and believe I understand U. S.

letters pjitent to J. C. Patterson, No. 285,507, dated Sep-

tember 25th, 1883.

This patent relates to car brakes and especially to that

form of brake known as track brake.

Fio-ure 1 of the drawing shows two such brakes ap-

plied to one side of a ear truck. Figure 2 shows on an

enlarged scale the brake proper, and its connection with

the operating lever. Figure 3 is a modified form of the

same device. And figures 4 and 5 represent one of the

brake shoes. As seen in figure 2, there are two brakes

which are duplicates of each other, one on each side of

the operating lever " L." One only of these need be

considered. This brake mechanism consists of two knee

levers, " B " and " C," the upper links of which are piv-

oted to the truck frame, and the lower links of which are

pivoted to the brake shoe " A." These two knee levers

are connected together by a rod, " F," pivoted to the

joints of the two knee levers or toggles. The joint of

the toggle " B" is connected by a link, " G," to the end

of a crank, " H," which is carried upon a shaft, " I,"

which shaft extends from one side of the truck to the

other, and which carried upon it an arm, " L," to which

the brake chain or other operating device is connected.

Comparing this brake structure with that shown and de-
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scribed in the patent in suit, it will he found that the

first three elements of the claim, namely, the knee levers,

the connecting rod "V," and the track shoes are identical

in both. The mode of connecting these first three ele-

ments with the operating lever is somewhat different in

the two. In that in the patent in suit, the upper links

of one pair of the toggles are fixed to a through shaft

journaled in the frame, while in the device of the Patterson

patent these links are connected by two separate rods,

" G," to the arms on the operating shaft, " I," which is

journaled in the frame. This construction is substantially

the same as that used by the defendant, and for the pur-

pose of more careful con:iparison between the device of

the defendant and that of the Patterson patent, I will

compare them element by element.

The brake shoe "A" of the Patterson pcxtent is found

in the brake shoe " S" of the complainant's Exhibit "D."

The lower link of the toggle " B " of the patent is found

in the lower hnk "R" of the toggle of Exhibit "D."

The upper link of the toggle " B " of the patent is found

in the hnk "Q" of Exhibit ''
D." The toggle "C" of

the patent is found in the toggle " TU " of the Exhibit.

The rod connecting the two toggles " F " of the [tatent

is represented by"V"in the Exhibit. The connecting

rod "G" of the patent is found in the connecting rod. not

lettered, which connects the extension of the arm " Q "

with the arm fixed to the end of the shaft " M," which

arm is represented in the arm " H " of the patent. The

through shaft " I," connecting the brakes on opposite

site sides of the truck, is represented by the shaft "M"
of the Exhibit. The lever ''L" fixed to shaft ''I" of
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tlic patent is represented by the arni "N" fixed to the

shaft ".Ar." The rod "O" and lever " P " of the Ex-

liihit are represented by the brake chain or rod, which, it

is stated in the specification, connects the arm "L" with

tlie brake-operating device. It w^ill be seen that the

brake device and its connections used by defendant are

very much more nearly like that of the Patterson patent

than like that of the patent in suit.

The use of toggle or knee levers in connection with

brake and similar uses is very old to my personal knowl-

edge, and the use of double toggles connected by a link

to produce parallel motion is also very old. Toggles have

been connected in a great variet}^ of ways with the oper-

ating power or device.

If it is held that the through shaft " M " of the com-

plainant's Exhibit " D " is the equivalent of the through

shaft " M " of the patent in suit, then that same through

shaft is found in the through shaft "I" of the Patterson

patent, and if it is held that those two shafts are not

equivalent, then the brake device used by the defendant

does not contain the shaft " M " of the patent in suit.

Cross-examixatiox by Mr. Booth.

XQ. 8. The shaft " M," so designated in complain-

ant's Exhibit "D," representing defendant's construction,

extends across the truck, does it not?

A. I have stated that it does.

XQ. 9. And it is connected wnth the arms " Q " of

the first pair of toggle levers through the intervention of

the rod, not lettered, is it not?

A. The shaft " M " is connected through the inter-
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veiition of tliose rods, and tlie lower arms, wliicli are

fixed to the two ends of tlie sliaft " M."

XQ. 10. Tlien it is proper to say, is it not, that the

pair of toggles "QR," on each side, are connected by a

through shaft?

A. I do not think it is.

XQ. 11. Ill another case in wliich you have testi-

fied immediately prcceeding this, do you remember a

construction involving three })arts, the first and third of

which were connected through the intervention of the

second, and that you spoke of the first and third being-

connected together ?

A. What I said in tliat connection will be found in

my answers to cross- question 10 and 11, of case No. 17,

in which I testified yesterday.

XQ. 12. That case was entitled "Pacific Cable

Raihvay Company versus Butte City Street Railway

Company " in this Court, was it not ?

A. It was.

XQ. 13. In the construction referred to in tliat

case, there were two parts which were not described and

were not shown as having any direct connection, but as

having and direct connection, but as having only a con-

nection through another part, which was connected to

the first named two parts, were there not ?

A. I quote from the specification of the patent in suit

in that case, with reference to the parts mentioned in

your questions:

" The tube is composed of the side timbers ' CC,' which

" are laid along the cross ties, resting upon the shoes * D '

'* of iron, these shoes being laid upon the ties. Within
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•' the timber tube are girders ' E,' formed of angle iron,

" and seeured to the shoes, and also to the side timbers

From this it appears that the shoes " D " side timbers

" C," and angle irons " E," are secured together. Whe-

ther they are bolted or otherwise secured does not ap-

pear. The structure described in the patent, in case No.

17, was a permanent structure, and the different parts

which are described and mentioned in the quotation from

the parts of that permanent structure, and they have no

motion with relation to each other, or relation to other

parts. That structure is not an articulate structure like

that of the brake mechanism under consideration in the

present case.

XQ. 14. Counsel for complainant objects to the fore-

going answer as wholly irresponsive to the question and

asks that it be repeated, with a request for a categorical

answer ?

A. In the construction referred to there was a girder

formed of angle iron, and secured to shoes, and also to

side timbers.

XQ. 15. And you testified with reo-ard to these

parts that the side timbers and the shoes were secured

together, did you not ?

A. I did.

XQ. 16. And the way in which they were secured

together was by having the girder secured to each, was

it not ?

A. I have quoted from the specification that part

which described the mode of securing the parts together,

in my answer to cross-question 13.
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XQ. 17. In the present case and in answer to ques-

tion (), you have stated near tlic middle of page 6 of the

record that in the defendant's structure each brake device

is operated independently by means of the rod, not let-

tered. Do I understand from your use of tlie word ''in-

dependently " that the brake shoe on each side of the

truck may be operated without operating the brake shoe,

on the other side of the track ?

A. The remaining part of the paragraph which j^ou

have quoted partially answers the question that the two

brakes are operated simultaneously by moving the shaft

" M," which may be done by moving the lever "P'

backward and forward.

XQ. 18. The word "simultaneously" as used in that

answer does not necessarily exclude the idea that the

brakes may also be operated independently, that is, one

without the other. I now ask specifically whether it

does not follow necessarily from defendant's construction

that the brake on each side must operate together by

movement of the lever " P."

A. As constructed and as ordinarily used both brakes

are operated at the same time by one movement of the

operating lever. The brake mechanism, however, on each

side is independent of the other and may be operated in-

dependently by taking out the link, not lettered, which

connects the arm " Q " of Exhibit " D " with the arm on

the end of the shaft " M," this shaft being still used to

operate the brake on the other side.

XQ. 19. That means that you would disconnect the

brake on one side from its connections with the sliaft "M,"

does it not ?
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A. It (.loos, and when so diseonnuctcd, the brake which

is discc^niKM'tod is still in position to operate as a brake

by applying power from any other source than that of the

ordinary operating lever to the extended arm "Q."

XQ. 20, In the defendants' brake structure as shown

in complainant's Exhibit "D,"the connection of the shaft

"M" with the member or arm "Q" of the toggle '"QR"

through the intervention of the rod, not lettered, is with

the upper end of said member or arm " Q," is it not ?

A. The rod, not lettered, is connected with the upper

end of the extension of the arm "Q" above its pivot.

XQ. 21. In the Patterson patent, which you have

mentioned, the connection of the link "Gr" with the tog-

gle " B " is at the joint of said toggle, is it not ?

A. I have stated that it is.

XQ. 22. In that respect, then, the construction of the

defendant difters from the construction shown in the Pat-

terson patent, does it not "?

A. It does, it shows the use of one order of lever for

another order.

XQ. 23. And the construction shown in the Patter-

son patent as far as the connection of the link ''G" with

the toggle "B"is concerned, differs from the connection

of the shaft "M" in the complainant's patent within the

arm "Q" of the toggle lever, does it not ?

A. It is another form of connection.

XQ. 24. Is it your opinion as an expert that this form

of connection shown in the Patterson patent is the equiva-

lent of the form of connection shown in the complainant's

patent.

A. It is my opinion that they are not strictly equiva-
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lent, for the reason that in the construction shown in the

patent in suit there are no means shown for operatintr the

toggle except through the through shaft "M" which is

connected to the operating lever, whereas, in the construc-

tion shown in the Patterson patent, the toggle, the togo-le

may be operated by means of the link "Gi," beino- con-

nected to the ordinary operating lever or to Siuy other

source of power.

XQ. 25. Is it your opinion as an expert that the

through, shaft " I " of the Patterson patent is the equiva-

lent of the through shaft " M " of the patent in suit ?

A. The two shafts are equivalent in the sense that

they transmit the power from the operating lever to the

two brakes simultaneously; they are not equivalent in so

far as the device of the Patterson patent permits either

brake to be operated by means other than the ordinary

operating lever, while the construction shown in thc^ pat-

ent in suit ]]as no means shown or described by which

such independent operation of the brakes may be obtained.

XQ. 26. Can you name an instance prior to tiie

date of the Patterson patent, namely : September 25th,

1883, of connected knee levers, or toggles, operating car

brakes ?

A. I cannot.

Adjourned until 2 p. M. same day.

Parties met pursuant to adjourment. Present same as

before.

Counsel for defendant offers in evidence a printed

copy of the drawings and specifications of the Patterson

patent, which has been referred to, and which is marked

"Defendant's Exhibit, Patterson Patent".
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It is stipulated and agreed between counsel for com-

i)laiiiant and counsel for defendant, that printed uncerti-

tied copies of Letters Patent may be offered in evidence

with the same force and eflect as if the original or duly

certified copies were offered.

/giuned). Jesse M. Smith."

Sworn to and subscribed before me this 30th day of

May, A. D. 1891. (Signed). D'Gay Stivers,

(Seal). Notary Public.

1 hereby certify that the above deposition was taken

before me on the 29th day of May, a. d. 1891, and that

counsel for the respective parties waive a certificate

hereto. (Signed). D'Gay Stivers,

Notary Public.

In the Circuit Couii of the United States Ninth Judicial

Circuit, in and for the District of Montana.

Pacific Cable Railway Company, \

vs. > \ IS
Butte City Street Railway Co. )

-l o. c.

Defendant's Exhibit " Patterson Patent."

D'Gay Stivers, Notary Public.

United States Patent Office.

J. Curtis Patterson, of Philadelphia, Pennsylvania.

Car Brake.

' Specification forming part of Letters Patent, No.

285,507, dated September 25, 1883.

Application filed February 10, 1883. (No model).

To all whom it may concern: Be it known that I, J.

Curtis Patterson, a citizen of the United States, and a

resident of the city and county of Philadelphia, and state



(No Model.)

No. 285.507.

J. C. PATTERSON.
CAR BRAKE.

Patented Sept. 25, 1883.

FIE- I .

FIG-

2

^^jdL_Jd\ ^i_r9i^

WITNESSES:

/ia/t^ /0ci/^ I H
H INVENTOR

§3 / (2.,U^ /LiZTt.'.^
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of Pennsylvania, have invented a new and useful iniprovo-

ment in car brakes, of which the following is a specifica-

tion.

My invention relates, in general, to improvements in

that kind of car brakes in which tlie brakeshoe is applied

directly to the rail, instead of to the wheel of the car,

and more particularly to improvements in Letters Patent

No. 271,111, granted me January 23, 1883.

In the accompanying drawings, forn^ng part of this

specification, and in which similar letters of reference in-

dicate like parts throughout the several views, Figure 1

represents a side view of a car track embodying my inven-

tion ; Fig. 2, an enlarged side view of my invention ; Fig.

3, a side view of my invention when but one shoe is used ;

Fig. 4, a side view of one of my brake sIkjcs, and Fig. 5,

a top view of the same,

[\_^
The brake shoes A, which bear directly upon the rails,

are operated by a pair of toggle levers, B C, so arranged

that they form a parrallel motion, and the shoe has at its

end or ends a projecting pin, D, which travels up and

down in a slot in the bracket E, which supports and guides

the shoes.

The levers B and C, which are secured to some con-

venient place on the framing of the truck, are coupled

together by a link, F, and motion is imparted to these

levers by a link, G, one end of whicli.is secured to the pin

which secures the levers B and link F together, and the

other is secured to the end (jf a (.'rank, H, which is carried

upon a shaft, I, which extends from one side of the truck

to the other, and which carries upon it an arm, L, to

which the brake chain or piston rod of the air or vacuum
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brake is (H)Miicctc'<.I, eitlier tlireetly' or tlirougli the medium

of a comiect'mjj;- rtxl. Tlie brackets E are connected to-

getlier at their bottoms by a brace or beam, M, which is

bolted or <:>therwise suitably secured to said brackets.

Fig. 3 represents a side view of my invention when but

one slioe is used. In this case the shoe is considerably

longer tiian is the case wlien two are emplo^^ed, and the

toggle-levers N are both secured to the same shoe, and

tlieir acti(m will be clearly understood from the drawings.

Having thus described my invention, I claim and desire

to secure by Letters Patent:—
1. The combination, in a car brake, of the shoe A, lev-

ers B C, arms F and G, and crank H, the whole arranged

and operating substantially as and for the purpose de-

scribed.

2. The combination, in a car brake, of the shoes A,

operated by toggle levers B C, and brackets E, secured

together by a frame, M, all substantially as and for the

purposes set forth. J. C. PATTERSON.
„7., Geo. W. Hunt,

' Witnesses:
Chas. a. Putter.

(Endorsed). (Title of Court and Cause). Testy of Deft.

Filed June 11th, 1891. Geo. W. Sproule, Clerk..

In the Circuit Court of the United States, Ninth Judicial Cir-

cuit, in and for the District of Montana.

Pacific Cable Rail-way Co.,

Complainant.

.

^'^-
y

Butte City- Street Railway Co., !

Defendant, j

In Equity— No 18 — Root Brake.
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State of Califouxia,
)

City and County of San Francisco,
j

Be it remembered, that on the 10th day of February,

1892, before me, Holland Smitli, Notary Public, in and

for tlie City and County of San Francisco, State of Cali-

fornia, duly commissioned and sworn, at the office of W.
F. Booth, 220 Market St., in the City and County of

San Francisco, personally appeared Thomas J. Thomas

and Henry Root, w^itnesses produced on belialf of com-

plainants in the above-entitled suit.

William F. Booth, Esq., appeared as counsel for com-

plainant and George H. Knight, Esq., as counsel for de-

fendant*. And said witnesses having been by me first

cautioned, were sworn to tell the whole trutli. And the

testimony of each of said witnesses was reduced to writ-

ing by R. C. Brown, and each deposed and said as fol-

lows:

—

[Page 1, Deposition of witnesses for complainant, Hol-

land Smith.]

In the Circuit Court of the United States, Ninth Judicial

Circuit, in and for the District of 31ontana.

Pacific Cable Railway Compajsiy, 1

Complainant, I

vs. )

Butte City Street Railway Company,

Defendant,
j

In Equity—No. 18

—

Root Patent.

State of California, )
• ^ ss

City and County of San Francisco, j

By consent of parties, counsel for defendant hereby

offers in evidence, to be used as proof at the hearing of
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tliis cause, a (*o[)y of United States Letters Patent No,

140,033, issued June !7, 1873, to J. B. Godwin, for im-

|)i()vrinent in presses, wliicli is marked "Defendant's Ex-

hibit, Godwin Patent."

Also a copy of United States Letters Patent No.

126,394, issued May 7, 1872, to Huntington & Carter,

which is marked "Defendant's Exhibit Huntingtor &

Carter Patent."

[Page 2, -Deposition of witnesses Complainant, Holland

Smith, Notary Public]

Thomas J. Thomas.

1. Q. {By Mr. Booth.) State your name, age, resi-

dence, and occupation.

A. My name is Thomas J. Thomas; my age is 55;

my occupation at that time was foreman for Mr. Root.

2. Q. No; what is your occupation now?

A. I am the same now; for the Market St. Company;

for the Geary St. Company; rather for Mr. Douglas.

3. Q. What was your occupation in 1882?

A. I was foreman for Mr. Root at that time.

4. Q. What is Mr. Root's name ?

A. He is engineer for the Market Street.

5. Q. What is his name ?

A. Henry Root.

6. Q. What was he engaged at that time?

A. He was getting things ready; getting models out

for the Market St. road; for the construction of the

Market St. road.

7. Q. Mr. Thomas, I show you a copy of the Letters

Patent sued on in this case, and refer you to drawings
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figures 2 and 3, and ask you if you understand the device

which is shown?

A. Yes, sir.

8. Q. Now, will you please state when and under

what circumstances you first had any knowledge of a de-

vice of that kind— of that device ?

A. I built a model of it in wood, mostly in wood, and

had it in working order, full size.

9. Q. Who told you to build that model 1

[Page 3—-Deposition of Thos. J. Thomas—Holland

Smith, Notary Public.—Seal.]

A. Mr. Root. ..^

10. Q. Who told you how to build it ?

A. Well, he gave me some sketches therein ; some of

them were full-sized drawings, and some I think he just

gave me sketches, and I had to make drawings myself.

11. Q. Was that model made under his instructions ?

A. Yes, sir.

12. Q. Now, Mr. Thomas, have you any means of

knowing when you made that model ?

A. Yes, sir.

13. Q. State what means, and when you made it?

A. It took me four days to make it. I started on

June 1, 1882, and finished it on the 5th.

14. Q. Of June?

A. Yes, sir.

15. Q. 1882?

A. Yes, sir.

16. Q. How do you fix those dates ?

A. I have irot them in my memorandum book ; in my

diary ; not in my diary, but in my time book.
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17. Q. Tlio luoiiioraiula tluit yon liavo in that time

book, wliou wore they made ?

A. Just at the time that I was doing the work. I

had to return an account every montli of every different

kiiul of work that we used to do.

18. Q. How hig- was this model that you made 1

A. It was full size.

19. Q. What did it sliow, Mr. Thomas ?

[Page 4—Deposition of Thos. J. Thomas—Holland

Smith, Notary Public— Seal.]

A. It showed the whole construction just as it is

drawn in the Letters Patent you have shown me.

20. Q. Did it show the truck?

A. Yes, sir ; the whole truck.

21. Q. Where is that model now, Mr. Thomas?

A. It is in a shed across from the encrine house above

here, at Market and Valencia.

22. Q. Do you know whether that practical mechan-

ism of which you made the model was ever put into use

afterwards ?

A. Yes, sir.

23. Q. And if so, where ?

A. Right on the Market St. road.

24. Q. Do you know about when that went into use

on the Market Street road ?

A. It went in when the road first started.

25. Q. Do you remember when the road first started?

A. I have no dates of it now.

26. Q. Did you see them on the cars of the Market
Street road ?

A. Yes, sir; I had charge of putting the first one on.
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27. Q. Those that were put on, wore the}^ Hke tlio

model ?

A. Yes, sir; oul}^ they were iron ; of course, iron and

brass.

Cross-examination of Thomas J. Thomas.

28. Q. (By Mr. Knight.) In the model which you

say [Page 5—Deposition of Thos.^ J. Tliomas—Holland

Smith, Notary Public—Seal] you made in 1882, did it

have the shaft " M " of tlie Root Patent in suit ?

A. Yes, sir.

29. Q. How was the shaft arr/inged in tliat model 1

A. It had a toggle on this one to connect with the

brake part, and a toggle on the center of it to connect

with the rod that connected with the lever that worked

it.

30. Q. How was the shaft turned in that model ?

A. Well, in pulling on the link with the rod from the

lever, then it turned the toggle that worked the brake,

the end of it.

31. Q. Are you familiar with the track brakes used

on the different cable roads in this city?

A. Well, I am a little conversant w^th the track

brakes used on the California Street.

32. Q. Is that brake the same as this ?

A. It has got only one toggle in jilace of two.

33. Q. That is, it has only one toggle instead of two

toggles to each brake slioe ?

A. Yes, sir.

34. Q. How long has that track brake on tlie Cali-

fornia road been used?

A. Since 1878, I think.



54 Butte City Street Railway Co.

35. Q. J)o you know of any cable road in this city

using the track brake of this Root Patent except the

Market Street line ?

A. I think the Powell Street uses it.

36. Q. Any other?

A. The Geary Street, too. .
'

37. Q. Any others?

[Page 6—Deposition of Thos. J. Thomas—Holland

Smith, Notary Public—Seal.]

A. I don't know of any others. They use just the

same as these.

38. Q. How many cable roads are there in this city ?

A. Six, I think, or seven.

Mr. Booth. It is admitted that the California Street

Cable Road in San Francisco was first opened for busi-

ness on the 9th of April, 1878.

39. Q. Mr. Knight. How was the toggle of the

track brake of the Calfornia Street road moved to oper-

ate the brake? Is it moved by a shaft?

A. Yes, sir.

40. Q. How is the toggle connected to the shaft?

A. It is connected with a link, something similar to

this over here (referring to Root Patent in suit).

41. Q. Was there a crank on the shaft similar to the

crank " N " of the Root Patent?

A. Yes, sir; something similar to it.

42. Q. Was there a rod similar to the rod "O" of

the Root Patent?

A. Yes, sir.

43. Q. As I understand, then, this track brake which

was put on the California Street road in 1878, and
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which has been on use on that road ever since, is the

same as that shown in the Root Patent in suit, except

that it only had one toggle instead of two connected by a

link ?

A. Yes, sir.

44. Q. Then if the toggle "TU" and link "V," shown

in fig. [page 7 -- Deposition of Thomas J. Thomas—
Holland Smith, Notary Public — Seal] 3, were omitted?

the Root Patent would then illustrate the track brake

put in use on the California Street road in 1878, and

which has been in use on the railroad ever since ?

A. Yes; but the toggle was hung from the car body

instead of from the truck.

Redirect Examination of Thomas J. Thomas.

45. Q. (By Mr. Booth). Mr. Thomas, in the Cali-

fornia Street brake about which you are testifying, with

what portion of the toggle lever was the rocking shaft

connected ?

A. I cannot explain it exacth% because I do not

recollect the connections; but it has got the same motion

in w^orking over here that this has. I don't exactly re-

collect how the connections are made.

46. Q. In the Root Patent sued on, the rocking shaft

" M " is connected with the upper end of the upper mem-

ber of the toggle lever, is it not ?

A. Yes, sir.

47. Q. Now in the California Street brake was the

connection of the rocking shaft with the upper end of

the upper member of the toggle, or was it with the joint

end of the toggle ?
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A. T can't tell you tluit. I don't exactly recollect

how it was connected then.

48. Q. In the California Street brake, do you remem-

ber whether there was a spring used in connection with

the toggle or not ?

A. I don't remember.

49. Q. How long has it been since you investigated

the [page 8 — Deposition of Thos. J. Thomas— Holland

Smith, Notary Public— Seal] California Street brake?

A. It must be several years.

50. Q. How many years were you there?

A. Well, I could not tell exactly when I took any

particular notice of them.

51. Q. In your cross-examination, when describing

the model which you made of the Root brake in suit, 3'OU

said that there was a toggle at the center of the shaft ?

A. Yes, sir.

52. Q. Did you mean by the word " toggle " the

crank arm "N" of the patent?

A. Yes.

53. Q. You meant that crank arm ?

A. Yes. Thomas. J. Thomas.

[Page 9 — Deposition of Thos. J. Thomas — Hollanp

Smith, Notary Public — Seal.]

Direct Examination* of Henry Root.

1. Q. (By Mr. Booth)—State your name, age, res-

idence, and occupation ?

A. My name is Henry Root; my residence is San

Francisco; my age is 46; my occupation. Civil Engineer,
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2. Q. Are you the jVlr. Root wlio is the patentee of

the complainant's patent sued on in tliis case?

A. I anL

3. Q. Have \'ou had any connection with Cable

Roads ? If so, state what connection you have had with

them.

A. I have had a good deal of connection witli all the

roads in San Francisco, and have made that my entire

business, almost, since 1876; partly in the construction

of cable roads and partly in operating them.

4. Q. What connection had you with the California

Cable Street Railroad at San Francisco ?

A. I was chief engineer and superintendent of con-

struction during that time. In fiict, I had entire charge

of the building of that road almost as much as though

that road had been private property of my own.

5. Q. What connection had you, if any, with the

Market Street Cable Railway of San Francisco ?

A. I was also chief engineer and superintendent of

construction of that road.

6. Q. When was the Market Street Cable Railroad

built 1

A. It was built during the years 1882 and 1883. It

conunenced [Page 10— Deposition of Henry Root

—

Holland Smith, Notary Public—Seal.] operation about

July of 1883, as a cable road. It had previously been

operated by horses and steam motors, portions of it.

7. Q. Will you state generally the circumstances

which led to the invention of the patent sued on in this

case, and about when these circumstances took place ?

A. It is so long ago that the detail has gone from
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my mecuory, but I know it was what I liad to do witli

the California St. brakes, the operation of them, that led

up to the invention of the brake in suit, on which the

patent in suit was taken out; but the difierent steps of

the invention are not clear to my mind now.

8. Q. After you had made the invention did you

explain it to anybody ?

A. I did.

9. Q. What steps did you take looking to the de-

velopment of that invention ?

A. I know that I went to Chicag'o for a few days in

April, 1882. I know that the plans w^ere matured and

fully settled on prior to that time. Right away after my

return, I think it was, there was a full sized model of that

made under my direction; and early in the spring of 1883,

cars were completed having those brakes on, and those

cars were put into operation and are running yet, almost

exactly as they were constructed at that time, the changes

being merely in size and dimensions of the parts.

10. Q. Who made the model of which you speak ?

A. Mr. Thomas, my foreman.

11. The gentleman who has previously testified ?

A. Yes.

[Page 1 1—Deposition of Henry Root—Holland Smith,

Notary Public—Seal.]

12 Q. You are, of course, familiar with the parts of

that brake as recited in the patent in suit, and as also

recited in the claim for patent ? Now, will you state

what similarities or dissimilarities there were between

the model which Mr. Thomas built under your direc-

tion and the mechanism described in that patent claim ?
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A. The model constructed by me at that time was

built exactly as described in the patent,-^ except- the oper-

ating lever "O," which was not added at that time. It

was complete in every respect. It was exactly the same

thin Of.

13. Q. Why was that connecting rod "O" omitted

from the model ?

. A. There was not a completed car constructed at that

time; only the truck. Everything as shown in this fig.

2 of the patent was in that model.

14. Q. The connecting rod *' O " shown in that fig-

ure, to what is its outer end attached in practice ?

A. To an operating lever.

15. Q. On what is that operating lever carried ?

A. It is carried on the body of the car at the oppo-

site end.

16. Q. When that model was made, how did you

intend to operate the rocking shaft " M "?

A. By the rod " O," exactly as shown here, and by

a lever in the same way. The lever was in the plan at

that time, only we did not build the complete car, so we

had no place to attach the lever to. That was the reason

for omitting it in this model [Page 12—Deposition of

Henry Root—Holland Smith, Notary Public—Seal], al-

though the lever was in the sketch at that time from

which Mr. Thomas made this. But as we did not want

to build a complete car, we only built that portion of it

which is attached to the truck.

17. Q. Now, what was the first thing you did look-

ing to the putting of that brake into actual practice ?

A. We commenced building cars and putting that
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brake on to them during the winter of 1882 and 1883.

A few cara WJere> built by j\Ir. Thomas here in San Fran-

cisco, and some were also built about the same tune at

car shops of the Central Pacific E. R. Company in Sac-

ramento, from drawings which I furnished here. The

first car was received from Sacramento in March; March

9, I believe, 1883, that car received at that time was

built.

18. Q. Did it have the brake on ?

A. It had the brake on, and everj'thing mentioned in

the claim of that patent, exactly as described there.

That car was used almost immediately; that is, inside of

three daj's, on what is known as the extension, which

was at that time operated by steam dummies or motors.

19. Q. The extension of what road ?

A. Of the Market St. road. Other cars were received

soon after, within a month, and they continued to come

along as they were bijilt, and they were put on that ex-

tension, and r.un QU-th^t. extension for passengers in place

of the four-wheeled cars which had previously been run

there. The cross shaft designated by the letter "M" in

the patent was light on the first car received; that is, too

small; and it was twisted in a short time by the hard

usage it had, and we had a new one made of a larger

size, and had the shaft increased in the size of [Page 13

—Deposition of Henrj^ Root—Holland Smith, Notary

Public—Seal.] those that were built thereafter. That

is the only change that I think of now.

20. . Q. Did the cars that were made in San Fran-

cisco also have that brake on them?

A. Yes, sir; they also had that brake on them.
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21. Q. And you say that those cars were beino- built

at the same time that the cafs.at S^xiramenjtQ. were being

built?

A. Yes, sir.

22. Where did you have those brakes made that were

put upon the cars built in San Francisco?

A. There were some of them made at the machine

works of W. H. Birch & Co., 119 Beale Street. A part

of the work was also done in our own shop; that is, the

shop of the Market St. Railroad Co.

23. Q. Did you hear the testimony of Geo. C. Wat-

riss given in this case heretofore?

A. I did; but of course I may have forgotten j)art of

it. I don't remember all of it clearly.

24. Q. What was your association with Mr. Wat-

riss in the California St. R. R. Cable Company?

A. Mr. Watriss was employed by me for a portion of

the, time durin«- the construction of that road as draughts-

man.

; 25. Q. Do you remember that portion of his testi-

mony in which he stated that the brake of the Cal. Street

road was his invention, and was suggested by him to you?

A. I do remember something of that; yes.

26. Q. Is that statement true or not?

A. It is so long ago; of course I can't remember any

[Page 14—Deposition of Henry Root—Holland Smitli^

Notary Public—Seal.] particular thing that happened;

but I do know this, that there is nothing in connection

with the California St. road that was invented b}^ any-

body outside; that is, I had the entire charge of every-

thing in connection with the. road, and I had a good many
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working- on dift'ercnt parts. I had a draughtsman before

Mr. Watriss, and at tire same time that he was tliere, an-

other dranglitsman. I also had Mr. Thomas as model

maker. They were ail working on the different parts

under my direction. They all did what I told them to.

I have no recollection of any suggestion from Mr. Wat-

riss at all in regard to the matter.

27. Q. Well, who was it that invented that Cal.

Street brake?

A. I had the getting-up of the brake. Of course, I

know that a brake down on to the rail is not wholly new.

I took what there was known to meat that time, and got

up a brake for that purpose, using everybody that I had

in my employ to carry out that object. Mr. Buckley,

Mr. Watriss, Mr. Thomas, and everybody that I had in

my employ. But it is so long ago that I cannot remem-

ber any suggestions. I know that no part of it came from

the outside. Whatever Mr. Watriss did, he did under

my instructions.

28. Q. You are familiar with the California Street

brake?

A. Yes.

29. Q. Will you state the differences between that

brake and the brake patent in suit?

A. There is a brake on the car and another on the

dummy of the California St. road, the car and the dummy
being separate in that first construction. There is a lit-

tle difference between the two, the arrangement, and the

operation. [Page 15—Deposition of Henry Root—Hol-
land Smith, Notary Public—Seal.]
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30. Q. That is between the one on the (.kunniy and

tlie one on the car of the California St.?

A. Yes, sir; but, generally speaking, they have the

brake shoe, as I described it, adapted to working down on

the top of the track rail; that, in the case of the Califor-

nia St. road, is operated by a single toggle, located here

in the middle of the shoe. The upper end is fastened to

the frame of the car and the frame of the dummy.

31. Q. The upper end of the toggle?

A. The upper end of the single toggle, by a short

counter-sunk bolt. The links are pretty near of uniform

length, and much longer than these shown in the patent.

There is a connection to the knee of the toggle which

connects with an arm running to the shaft of the dummy,

so that when the end lev'er is thrown forward the arm is

pushed forward instead of being pulled as in the case in

the patent, which operates to straighten out the toggle

and to force the shoe down on the rail.

32. Q. Then the connection of the toggle in the case

of the California Street is at the joint of the toggle?

A. It is at the joint. There is no shaft '*M" run-

ning across and taking the upper end of the toggle at all.

33. Q. Now, Mr. Root, in the claim of the patent

. sued on you will notice that the transverse shaft "M" is

stated to be connected to the upper end of one pair of

levers. Why was that connection made with the ui)per

end instead of with the joint of the toggle, as was the

case with the California Street?

A. Well, there are several reasons, one of whicli is

that the shaft extends across from one side to the other,

and forms a [Page 16—Deposition of Henry Root—
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Holland Siiiitb, Notary Public— Seal.] guide. The tog-

gles are now forced to travel in a plane at right angles

to the shaft " M." It also allows the upper member of

the toggle to be shorter than the other, and also shorter

than the operating arm, so as to increase the leverage.

34. Q, What effect has this conn-ection on the shaft

" M " with the upper end of the toggle upon the throwing

off capacity of the brake? ^i^^'
A, It has the effect of makinof the back movement

positive, so that the brake can be thrown clear up to its

place without the use of springs and without the disad-

vantages of lost motion and indirect leverage, which there

was in the case of the California St.

35. Q, To what was that advantage due in the case

of the California Street?

A. In pushing back at the joint of the toggles, after

they were back to a certain distance, the power was lost,

the push being in the direction of the toggle levers, so

that they did not come up to place readil3^

36. Q. In the California Street, what do you do, if

anything, to overcome this disadvantage of pushing on

the toggle at the joint?

A. There were springs to the joint; that is, leaf

springs, like a wagon spring, on all the cars. There were

some coil springs, I think, on the dummies, in order to

throw the brake off and on.

37. Q. But where, as in the brake patent in suit, the

connection of the rocking shaft is with the upper end of

the toggle, is there any necessity for using a spring?

A. None whatever. The off motion, that is, the

movement [Page If—Deposition (jf Henry Root—Hoi-
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land Smith, Notarj^ Public—Seal] to raise the block up

and throw the brake off is i)ositive and certain.

38. Q. You have stated that in the California Street

brake the action of the lower end of tlie sinole too-crle was

with the brake shoe at about its middle. What effect

did such an action as that have upon the operation of the

brake shoe ?

A. As it was tjirown down one end would strike the

rail first. It generally did. Then the other end only

came down by applying pressure in the same way when

the brake was thrown off. One end would rise ahead of

the other.

39. Q. In the construction as shown in the patent

in suit, where there are two connected toooles attached

to the brake shoe at each side of the middle, what is the

operation in that case?

A. That arrangement gives a positive parallel motion.

That is, the horizontal track shoe moves down, maintain-

ing a horizontal position constantly.

40. Q. What brake is used on the Geary St. Road

in San Francisco ?

A. The same brake as shown in the patent in suit.

41. Q. Do you know when that road began to use

that f

A. I do not remembei- exactly. They have used it

some six or seven years. It has been put on since the

road was constructed, and I thiidv after it had been in

operation several years.

42. Q. Was it put on that road before or after it

was put on the Market St. Road ?
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A. I think it was put on soon after ; a year or two

after perliaps.

[Page 18—Deposition of Henry Root—Holland Smith,

Notary Public—Seal.]

[
'

Cross-Examination of Henry Root.

' 43. Q. (By Mr. Knight.) Was this track brake

put on the Geary St. Road with your permission ?

A. It was.

44. Q. Also on the Powell St.?

A. Yes, sir.

45. Q. Do you know of any other roads using this

brake ?

A. Yes, sir; the entire Howard St. system uses it.

46. Q. By your authority ?

A. Yes, sir; by authority from this patent; not direct

from me. I had conve3^ed to the company, and the com-

pany licensed the Omnibus.

47. Q. (By Mr. Booth.) By this company you

mean the complainant here ?

A. Yes, sir; the complainant here.

48. Q. (By Mr. Knight.) What track brake is now

being used on the California St. Road ?

A. More than half the cars running on the Calif-

ornia St. Road have the brake that is shown and de-

scribed in the patent ?

49. Q. What kind of a track brake have the other

cars?

A. There are a part of the old cars running that have

the car and dummy disconnected. They have the original

brake which was put on the railroad when it was opened.
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More than halt the cars running to-day are of the new

kind, having the track brake shown in the patent.

[Page 19—Deposition of Henry Root—Holland Smith,

Notary Public—Seal.]

50. Q. What is the difference Mr. Root, so far as

applying pressure is concerned, whether power is apphed

to the pivot or applied to the adjacent ends of a toggle,

or applied to the upper end of one member of the toggle

as shown in your patent 1

A. The difference is this: The whole rotary of the

shaft is applied effectively when it is transmitted to the

upper member through the shaft; while when the force

is appUed at the joint or knee, a part of it is lost by pull-

ing lengthwise against the upper member of the toggle.

51. Q. That is, the line of draft being in the line to

a certain extent with the arm of the toofale ?

A. Yes.

52. Q. What is the object of the weighted lever " W "

of your patent ?

A. It is to throw the brake off; to keep it u]) out of

the way. By the weight tending to rotate the shaft " M "

in the opposite direction from its action doing its work.

53. Q. Does it perform the function of springs in the

track brake put on the California Street cars in 1878 ?

A. It performs the same function in a different way,

and performs it better for the reason that there is a jar

about the weight by which it will take up any lost mo-

tion, any inequality ; while the spring only acts at first,

I think a weight for the purpose required there is better

than a spring.

54. Q. Do you consider that the use of a weight



68 Butte City Street Railway Co.

there instead uf a s|)riiio; is anvthinof more than the se-

lection of one mechanical feature for another ?

A. A weight and a spring are both well known me-

chanical [Page 20^—^Deposition of Henry Root—Holland

Smith, Notary Public—Seal.] devices; but I think that

the weight is better adapted to the circumstances of this

case than the spring.

.55. Q. But it is such a selection of old and well known

elements as a mechanic would natually adopt, is it not ?

A. Well I don't know as it is. I think anyone after

they had tried both would find which was the best.

56. Q. Don't you think that a good mechanic would

naturally select a weight instead of a spring for that par-

ticular use ?

A. Not naturally; unless they had knowledge of the

requirements. In some places a spring is better adapted

to the purpose for which it is used than a weight. And
they are not interchangeable, one with the other. For

instance, in seating the valve of a puppet valve engine a

weight would not answer the purpose at all ; while a spring

is well known. In other cases the weight is better adapted

for the purpose than the spring.

57. Q. It is better adapted for use in this instance ?

A. Yes, sir ; that is my opinion.

58. Q. Was there anything in there when you got up

this track brake about makino- one arm of the too-ole

shorter than the other arm of that tooo-je "?

A. I do not know whether there was or not. Too-p-les

are generally of the same length. It is a common prac-

tice in using the toggle joint, to make the arms of the

same lenofth.
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59. Q. Do you consider that the fact tliat the arms

of* the toggles are of diflierent lengths in your patent has

anything to do with the effectiveness of the action of the

brake ?

A. It has something to do ; not all.

60. Q. Was there anything in there at the time you

got up [Page 2L—Deposition of Henry Root—Holland

Smith, Notary Public—Seal.] the brake shown in your

patent about applying the power to the end of one arm of

the toggle as distinguished from applying it to the pivot

of the two arms of the toggle, as in the California St.

brake ?

A. I don't know of any case; that is, I don't know-

now and I don't know as I did then, where the power is

applied through the upper arm of the toggle.

61. Q. Did you ever see a baling press for baling

hay ?

A. Oh, yes.

62. Q. Did you ever see a baling press consisting of

traverser or plunger and pitman connected to the traver-

ser or plunger, a rock shaft, an arm of the rock shaft con-

nected to the outer end of the pitman, and a sweep for

turning the rock shaft?

A. I have no distinct recollection of anything of that

kind. I may have seen them l)ut I have no recollection of

it now.

Redirect Examination of Henry Root.

63. Q. (By Mr. Booth.) In your patented construc-

tion suppose the weight "W " were not there, could you

raise the brake from the tracks by a positive pusli back

of the connecting rod " O "?
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A.. Certainly. The ]3urpose of tlie weight there is to

take u[) the lost motion of the joints.

64. Q. Is that the purpose of the springs which you

have testified to as being used in the California St. Road?

A. Not altogether. In that case after the links

were thrown back to a certain distance the power exerted

on [Page 22—-Deposition of Henry Root—Holland

Smith, Notary Public—Seal.] the lever was not effective

to throw the brake farther off; that is clear up against

its stops, out of the w^ay; and the springs were used for

that purpose.

65. Q. So that in the California St. construction, if

the springs were omitted the guiding rod could not throw

the brake slioe off to its stops?

A. It might sometimes throw it up, but it was not

wholly effective. That is, only a portion of the power

exerted by the lever was available for that purpose.

66. Q. In your patented construction if the weight

be omitted, a positive push upon the counecting rod "O"

will tlirow the brake shoes up to their stops ?

A, It will; but by reason of the weight being there

it does not require any catch or stop to hold the brakes

up. The weight itself pulls tnem up. Thisis the natural

position; and it requires power to some extent to move

them down. That is the normal position of the brakes

as patented. Henry Root.

[Page 23—Deposition of Henry Root—Holland Smith,

Notary Public—Seal.]

It is admitted by both parties that William H. Birch,

of 119 Beale Street, San Francisco, California, if called

as a witness, would testify that between April 2d, 1883,
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and July 31, 1883, he made and delivered under order of

Henry Root, a number of mechanisuis for use on the

Market Street cars, the same in construction as that

shown in the patent sued on.

It is admitted by both complainant and defendant that

the title to the patent sued within the District of Mon-

tana, is in complainant.

Counsel for defendant objects to the preceding testi-

mony of Thomas, Root, and Birch, in so far as it at-

tempts to carry the inv^ention by Mr. Root back of the

date of the Patterson Patent offered by defendant, on

the ground that the question is res adjiidicata; and by

consent this objection has been reserved to be interposed

at this point.

[ Page 24 — Deposition of— Stipulation — Holland

Smith, Notary Public— Seal.]

State of California,

City and County of San Francisco.
'^

I, Holland Smith, a Notary Public, witliin and for the

City and County of San Francisco, State of California,

and by consent of counsel acting as special examiner; ap-

pointed to take depositions in this case, do hereby certi-

fy, that the foregoing depositions of Thomas J. Thomas,

and Henr}^ Root, were taken before me on belialf of the

Pacific Cable Railway Company, complainaiit, in a civil

cause in the Circuit Court of the United States, in and

for the District of Montana, 9th J-.idicial Circuit, at Hel-

ena, on the equity side of said Court, wherein the Pacific

Cable Railway Company is complainant, and the Butte

City Street Railway Company is defendant, in an action

for infringement of patent; that said depositions were
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taken in pursuance of consent of tlie respective parties

hereto annexed; that tlie reason for taking the said de-

positions was and is, and tlie fact was and is, that each

of said deponents lives at a greater distance from Helena,

the place of trial of said civil cause, than one hundred

miles, to-wit: in the City and County of San Francisco,

State of California; that said depositions were taken at

the office of W. F. Booth, Esq., No. 220 Market Street,

in the said City and County of San Francisco, on the 16th

day of February, a. d., 1892; that each of said deponents

was by nie duly cautioned and sworn to testif}' the whole

truth before the commencement of his testimony, and

each was carefully examined; that the testimony of each

of said M'itnesses was then and there reduced to writing

by B. C. Brown and by no other person; that each of

said witnesses subscribed his said testimony after it had

been [Page 25 — Certificate — Holland Smith, Notary

Public—Seal.] reduced to writing; that the complainant,

to-wit: the Pacific Cable Baihvay Company, was repre-

sented by William F. Booth, Esq., of counsel, and the

defendant, to-wit: the Butte Cit}^ Street Railway Com-

pany, by George H. Knight, Esq., of counsel; that said tes-

timony was commenced at 10 a. m. on the said 16th day

of February, a. d., 1892, and was concluded on the said

day; that it being impracticable for me to deliver said

depositions with my own hand into the Court for which

they were taken, I have retained the same for the pur-

pose of being sealed up by me, and speedily and safel}^

transmitted by the United States mail to said Court for

which they were taken; and to remain under my seal

until they are opened; that I am not, nor is said B. C.
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Brown, of counsel or attorney to either of said parties,

not interested in the event of this cause; tliat the fee for

taking said deposition amounts to $22.50; that the same

is just and reasonable for tlie services performed and has

been paid to me by said complainant.

In testimony whereof I have hereunto set my hand and

affix my seal of office at the City and County of San Fran-

cisco, State of California, this I7th day of February, 1892.

(Seal). HOLLAND SMITH,
Notary public in and for the City and County of San

Francisco, and special examiner by consent, appointed

to take depositions in this case.

[Page 26.]

(Endorsed). (Title of Court and Cause). Deposition

for Complainant. Opened by consent and agreement of

counsel for respective parties and filed May 17th, 1892,

Geo. W. Sproule, Clerk.

Defendant's ExHierr, ''Godwin Patent."

Filed May 17, 1892. Geo. W. Sproule, Clerk,

United States Patent Office.

Joshua B. Godwin of Washington, North Carolina.

Improvement in Presses.

Specification forming part of Letters Patent No. 140,-

033, dated June L7, 1873; application filed September, IG,

1872.

To all whom it may concern :

Be it known that I JOSHUA B. GOD-

WIN, of Washington, in the county of Beaufort and State

of North Carolina, have invented a new and useful im-

provement in Presses for Baling Cotton, and other Sub-

stances ; and I do hereby declare that the following is a
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full, clear and exact description of the same, reference

being had to the accompanying drawing forming part of

this specification, and in which, —
Figure 1 represents a side elevation of a press con-

structed in accordance with my improvement ; Fig. 2, a

plan of the same, and Fig. 3, a longitudinal vertical sec-

tion at the line x x. Fig 2.

Similar letters of reference indicate corresponding parts.

The object of this invention is to produce a press ap-

plicable to pressing or baling cotton, hay, and other sub-

stances, by horse or other animal power, which, while

simple and efficient or powerful, shall be of such easy con-

struction that any plantation or farm hand, having a

knowledge of carpentry, will be able to make and repair

the same when needed. The invention consists in a novel

combination of double toggle joints for (operating the plun-

ger of the press, a vibrating draft pole or sweep sup-

ported by a wheel from the ground, and certain chains or

ropes (with guides or pulleys) arranged to establish con-

nection between the sweep, the toggle joints, and the plun-

ger to give the necessary pressing and return action to

the latter, the whole being arranged so that the press

occupies a horizontal position ; or in other words its plun-

ger and operating sweep, to which the animal is hitched,

move in horizontal directions; thereby avoiding the ne-

cessity of guide posts to the toggle, and giving great

stability and convenience.

In the accompanying drawing, A represents the horizon-

tal frame of the press supported at a suitable height from

the ground by cross frames or bearers, and having arranged

at its one end a horizontal pressing and baling chamber,
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B, which is provided with top lids or doors, C C, to facil-

itate filling or loading ; also with a bottom end lid or

door, D, to provide for discharge of the pressed bale, and,

in conjunction with the upper end lid or door, to likewise

provide for the baling of the pressed substance, or rather

for securing the bale by straps or ropes passed down or

up through grooves in the fixed end of the pressing

chamber, B, and in the face of the plunger, E, as usual

in other baling presses. The plunger, E, has its pressing

action or inward motion within the pressing chamber

given it by means of horizontally arranged toggle joints,

G G, connected at their one end to the plunger, and at

their opposite end to the back end of the main frame, A,

and intermediately connected with a cross link or piece,

b, to form the toggle. This cross piece or link, b, is con-

nected by a chain, H, which passes round a pulley, c,

with a horizontally vibrating draft pole or sweep, I, pivoted

at d to the one side of the main frame. A, and supported

near its outer end by a ground wheel, J, so that on said

sweep being drawn by the horse in direction of the arrow,

y, the toggle joints, G G, will be gradually operated from

a fixed position to a straight or nearly straight one, to

produce the necessary pressure on the bale.

To return the plunger and its operating parts to their

normal position the sweep, I, is worked in the reverse

direction, a rope or chain, K, passing over or round pul-

leys e, f, g, and fastened at its ends to the plunger and

sweep, respectively, serving to draw the plunger back

and to flex the toggle joints as required for a repetition of

the pressing action.

A press thus constructed and provided is at once dura-
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ble and efficient, combining great power with convenience,

and apart from being cheap, is of such simple construction

that a comparatively unslvilled hand may construct or

repair it.

What is here claimed and desired to be secured by

Letters Patent is,

—

The double toggle levers, G G G G, pivoted respect-

ively, to the platen, E, and the end frame, A, and to an

intermediate draft block, b, for operation by the vibrating

lever, I, through chains or ropes, H K, all arranged and

combined substantially as shown and described.

J. B. GODWIN.
Witnesses : Michael Ryan,

Fred. Haynes.

Defendant's Exhibit—" Huntington & Carter Patent."

Filed May 17, 1892. Geo. W. Sproule, Clerk.

_ 126,394.

United States Patent Office.

Frank A. Huntington and John F. Carter of San Fran-

cisco, Cal.

Improvement in Baling Presses.

Specification forming part of Letters Patent No. 126,-

394, dated May 7, 1872; antedated April 24, 1872.

Specification.

To all whom it may concern :

—

Be it known that we, F. A. Huntington and John F.

Carter, of the City and County of San Francisco, State

of California, have invented an improved Baling Press;

and we do hereby declare the following description and

accompanying drawing are sufficient to enable any person

skilled in tlie art or science to which it most nearly apper-
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tains to make and use our said invention or improvcnients

without further invention or experiment.

The object of our invention is to provide an improve-

in ent in presses for baling hay, straw, cotton, and other

balable substances; and it consists mainly in the combi-

nation of a single horizontal baling chamber with a fol-

lower, which is operated by a toggle or knee lever with-

out the intervention of any gearing or other machinery.

It also consists in a novel construction of the sides of the

chamber and the end door and its fasteningf for streno-th

and facility of discharge.

Referring to the accompanying drawing for a more

complete explanation of our invention. Figure 1 is a

side elevation of our press. Figure 2 is a horizontal sec-

tion.

Similar letters in eacli of the drawings indicate like

parts.

A is the chamber of a single baling press, and it is pre-

ferably mounted upon wheels so as ,to be easily moved.

This chamber is of sufficient length to admit the quantity

of hay, necessary for a bale, and this is pitched into an

end door B. Tliis door is formed in any suitable manner

so as to have a flange or rim, C, to inclose and liold se-

curely the sides of the chamber, which are slightly beveled.

We prefer to make tliis flange -of cast or angle iron, for

strength, and the door is so hinged that this flange in-

closes the side and top walls of the baling cliamber when

the door is closed. The walls of the chamber are either

made elastic or they may be hinged a short distance back

from the end, and this allows of their separating some-

what, so that the bale can be easily withdrawn after the
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end door is opened. The usual openings are made for

the tying cords, as shown at a. The door is secured by

means of a hasp or latch, D, secured to one side of it, and

a short cam lever E, which is secured to one side of the

cliamber. The latch hooks on a small projecting catch,

C, on the lever wlien it is standing out from the body of

the press, as in Fig. 1 ; and by drawing the lever down

ao-ainst tlie side it draws the latch tight and secures the

door. The following F is made so as to move easily in

the chamber A, and has guiding bars D 1 at the sides. A
lever G, is hinged to the center at the back end, and ex-

tends out to a point where it is pinned to the end of the

lever, H. This lever has its fulcrum in an extension of

the press, and the horse is attached to its outer end.

The operation is as follows: The end door being open,

and the follower drawn back, sufficient hay is thrown in

to form a bale, and the door closed and secured, as before

described. The horse is then started and moves un-

til the lever stands in a line with the body of the press.

When the follower first starts, its speed will be consider-

able, as the leverage is smaller; but as the levers come

nearer in a line with each other, the material will be more

firmly compressed and offer a greater resistance as the

levers have a greater power, till, at the point where the

horse stops and the levers are in a line, the greatest power

and compression are obtained. The bale is then tied and

the door B thrown open. This allows the elastic sides to

spread slightly, and the bale falls out, and the horse con-

tinuing his course, draws the follower back for another

bale.
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By this aiTaDgeiiient, we are enabled to construct a

cheap and convenient baling press.

Having thus described our invention, we desire to se-

cure by Letters Patent:

—

1. The combination of the lever or sweep H, with the

lever, G, follower, F, and box. A, of a baling press, when

constructed to operate substantially as herein described.

2. In combination with the elastic or hino^ed sides of

the press chamber, A, we claim the flanged end door, B,

substantially as herein described.

3. The cam lever, E, with its projecting hook, C, as

shown, in combination with the latch, D, of the door, and

the press box, A, substantially as. herein described.

In witness whereof we hereunto set our hands and

seals. FRANK A. HUNTINGTON. (L. S.)

JOHN F. CARTER. (L S.)

Witnesses:

Geo. H. Strong,

A. T. Dewey.

In the Circuit Court of the United States, for the Ninth Ju-

dicial Circuit, in a)id for the District of Montana.

Pacific Cable Railway Company,

Complainant,

vs. *>

Butte City Street Railway Company,

Respondent.

In Equity—No. 1 8.

Be it remembered, that on tlu; 27th day of January,

A. D. 1891, and on the several days thereafter to which

the examination was regularly adjourned, as hereinafter
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set forth, at iny office, room 57, in the United States

Appraisers Building on the Northeast corner of Wash-

ington and Sansome Streets, in the City and County of

San Francisco, State of Cahfornia, before ine, S. C. Hough-

ton, Examiner in Chancery, of the Circuit Court of the

United States for the Ninth Circuit and District of Cal-

ifornia, personalh- appeared the several witnesses whose

names are hereinafter set forth, who were produced and

examined on behalf of the respective parties to the above-

entitled cause.

W. F. Booth, Esq., appeared as counsel on behalf of

complainant, and T. C. Van Ness, Esq., as counsel on be-

haif of respondent.

The following is a record of the proceedings:

—

Tuesday January 25, 1891.

(In conformity with agreement of counsel, the examin-

ation is continued to Wednesday, January 28, 1891, at

half past ten o'clock, a. m.)

Wednesday, January 28, 1891.

Present: Mr. Booth, of counsel for complainant; Mr.

Van Ness, of counsel for respondent.

(Complainant introduces in evidence copy certified by

the United States Commissioner of Patents, of United

States Letters Patent No. 304,863, granted September

9, 1864, to Henr}^ Boot for improvement in railway cars,

marked " Complainant's Exhibit 'A.' ")

(Complainant also introduces in evidence like certified

copy of assignment dated January 28th, 1885, from

Henry Root to Market Street Cable Company, a corpo-

ration, of all rights of said Root in, to, and under said

Letters Patent, for, to, and within and throughout all of
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that portion of the United States and the Territories

thereof that lies west of the 106 degree of longitude west

from Greenwich, England, marked " Complainant's Ex-

hibit 'B.'")

(Complainant also introduces in evidence like certified

copy of assignment, dated June 30, 188G, from Market

Street Cable Company to complainant herein of all the

rights, title, and interest of said Market Street Cable

Company in, to, and under said Letters Patent " Ex-

hibit A," marked " Complainant's Exhibit C")

Mr. Van Ness. To the introduction of this assign-

ment we object, on the ground that it does not appear

therefrom that the assignment was made as in the Bill

of Complaiat alleged, or that there is any assignment,

or that said assignment was duly made by any person

authorized to make the same, and. that the assignment

offered in evidence is irrelevant, incompetent, and imma-

terial as evidence in the cause.

Examination in Chief of William H. Smyth, on Behalf

OF Complainant.

Q. 1 (by Mr. Booth). State your name, age, place of

residence, and occupation.

A. My name is William H. Smyth; my age, thirty-

five years; I reside in San Francisco; and am by profes-

sion a mechanical enofineer.

Q. 2. Were you ever in Butte City, Montana, and if

so, when ?

A. I was in Butte City, Montana, in March, 1889—
February or March — it was cither the latter part of

February or the beginning of March,
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1

Q. 3. Wliy did you go there ?

A. I went to examine the cable road in Butte City,

the runnina; ffear.

Q. 4. The cable road of the defendant in this case '?

A. Yes, sir.

Q. 5. Did you examine it 1

A. I examined it thoroughly.

Q. 6. Have you prepared any sketch or drawing by

which you illustrate and can describe the construction of

the car truck of the defendant's road ?

A. Yes, sir; and now produce it.

Q. 7. Describe in detail and by letter the drawing

which you have produced.

A. Figure 1 of the drawing, " Exliibit D," is a per-

spective view of the car truck, showing the brake mech-

anism in position. Figure 2 shows a section of a portion

of the car track, and a side elevation of the brake mech-

anism, consisting of a rocking shaft " M," toggle levers

"Q," "R," "T," and " U," '' Q," and "R" are joined

together, and "T" aad "U" are similarly jointed, their

points of joining being connected by a link "V." The

lower ends of the toggle levers " R " and " U " are hinged

to the iron brake shoe, casing, or holder, "S," in which

the wooden brake shoe is secured. On the shaft end is

an arm or lever " N," which is connected to the operating

lever "P" by a link " O," and the shaft ''MW" being

also connected to the upper end of one of the toggle

levers " Q."

Q. 8. Describe the operation of that mechanism?

A. The operating lever, by means of its connecting

link " O," partially rotates the shaft " N," which, by



vs. Pacific Cable Railway Co. 83

means of its connection with tlie upper end of the tocMe

lever "Q," operates the toggle levers " Q," " T," " R,"

and " U " by means of the connecting link " V," and so

presses the brake down upon the track.

Q. 9. Mr. Smyth, you have said that your occupa-

tion is that of a mechanical engineer; will you please state

what your preparation for that profession has been?

A. I served an apprenticeship in a locomotive and

engine machinery building establishment belonging to

Kitson & Company, of Leeds, England, which establish-

ment employed about three thousand men. After serv-

ing my apprenticeship I was employed in a shop of simi-

lar character in the draAvino- office, and for the last vear

of my service in that shop I had charge of the place; but,

previous to this, I graduated from the Yorkshire College

of Technology, also in Leeds, and I am a certificated

teacher of mechanical drawing from South Kensington

Art Association. I liave been directly connected with

mechanical pursuits for the last twenty years, and have

taken out numerous patents on machinery, and some of

them pertaining to power transmission by cable. I have

also examined most of the cable roads on the Pacific

Coast, and some elsewhere, and liave made many draw-

ings on cable road subjects, both original and of others'

design. I have also acted as expert in cases pertaining

to cable road matters. I have been in my present office

about ten years, carrying on the business of mechanical

engineer and expert.

Q. 10. Have you read and do you understand the

Letters Patent, "Exhibit A," a copy of which I now

hand you?
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A. I have, and I do.

Q. 11. Now, Mr. Smith, will you make a compari-

son between the construction which j^ou find described

illustrated and claimed in that patent and the construc-

tion which you found to exist in the defendant's cars, and

point out whatever similarity exists between them?

A. The inventor, after describing the particular kind

of car to which this brake mechanism described and cov-

ered by the patent, ''Exhibit A," is attached, and the

advantage of operating the brake upon the track, de-

scribed the brake mechanism as follows: With particular

reference to Figure 2 and 3 of the drawings of said patent:

'
' M ' is a shaft extending across the rear truck frame just

' in front of the bolster, turning in boxes at each end, and

' having an arm of lever N projecting down from near

' its center. From this arm a connecting rod, ' O,' ex-

' tends forward, and connect with the lever or other op-

' erating device, P, in the front portion of the car. From
' the outer ends of this shaft the upper arms, ' Q,' of

'knee levers project downward, and the lower arms, ' R,'

'are joined to their lower ends, extending thence down

' to the brake shoe holder, ' S,' to which they are hinged

' or pivoted near one end. Similar knee levers, ' TU,'

' are pivoted behind the bolster, with their lower ends

' connected with the rear portion of the brake shoe holder.

' A link, 'V,' unites the knee joints of these levers, so

' that when the front ones are actuated by the shaft, 'M,'

' the rear ones will also be moved in unison therewith,

' and will thus force the brake shoes down upon the

' track.".

Comparing the defendant's construction, as illustrated
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in the drawing "Exhibit D," with this description of the

patent, I find essentially the same construction as is de-

scribed in the patent, a slight modification, however,

being introduced to conform to the requirements of the

particular car truck to which the brake mechanism is

applied, which consists of connecting the rock shaft "M "

with the upper end of the toggle lever " Q," by means of

a link, " U," instead of directly. In the defendant's con-

construction is a rock shaft, " M," extending across the

rear truck frame and turning in boxes, and having a lever,

" N," which is connected by a link, " 0," to the operating-

mechanism, "P," and being also connected to the upper

end of the toggle lever, '*Q," which is connected to a

lower hinged toggle lever, connected with the brake shoe

holder. Similar toggle levers, "TU," being also hinged

to the brake shoe holder, which are also joined by means

of a link, "V," to the toggle levers. " Q " and " R" The

modification which I have described in no wise changes

the principle of the brake mechanism or its methods of

operating from that described in patent "Exhibit A." I

further find that the brake mechanism used by defend-

ant is the same as the invention set out in the claim of

patent "Exhibit A," which is in the following language:

«' In a car, the combination of the knee levers suspended

" from the truck frame having their angles united by a

" connecting rod, ' V,' the track shoes suspended from the

" lower ends of said levers, parallel with the track, the

" transverse shaft, * M,' connected to the upper end of one

" pair of levers, the crank arm, ' N,' the connecting rod,

" 'O,' the operating lever, substantially as described."

Q. 12. Mr. Smyth, both in the patent, "Exhibit A,"
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and in your drawing, " Exhibit D," I see that the connec-

tion between the brake-shoe holder and the lower mem-

bers of the toggle levers is a double one,—that is to say,

at two diflcrent points 'of the brake-shoe holder; what is

the reason for such connection ?

A. To p'ive a Darallel motion to the brake shoe,

Q. 13. Why does it have to have a parallel motion ?

A. So it shall come down on the track evenly.

Q. 14. What would be the, effect of having a single

connection anywhere along the length of the brake-shoe

holder ?

A. The brake would not rise evenly; that is, it might

not, and in all probability it would not rise evenly. One

end would remain on the track, depending on which was

the heavier end.

[The drawing, " Exhibit D," is here introduced in evi-

dence by complainant.]

Cross-examination op William H. Smyth.

XQ. 1. (By Mr. Van Ness.) Mr. Smyth, I suppose

in this direction, mechanically, you have had some consid-

able experience ?

A. Oh, yes.

XQ. 2. What occasion have you had to observe the

working of brakes on cars, and particularly on cable cars ?

A. Well, I know from my general knowledge of me-

chanics what the effect of any particular mechanism

would be.

XQ. 3. (XQ. 2 repeated.)

A. My general observation.
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XQ. 4. Where have you ever observed the working

of brakes on cars "?

A. On all the cars that I have noticed.

XQ, 5. Well, what cars have you noticed operating

with the brake apparatus ?

A. Oh, the cable cars of the Market Street cable

road in this cit}^, and on nearly all the roads that are

running in and about this city.

XQ. 6. I suppose that you have never observed any-

thing of this character outside of the cars operated in this

city of San Francisco?

A. I have noticed others having shoe brakes; yes, sir.

XQ. 7. Where?

A. I think in Oakland; I am not sure about that,

though.

XQ. 8. In this State?

A. Yes, sir.

XQ. 9. Anywhere else?

A. No, sir.

XQ. 10. Locate the first point of time, as near as

you can, when your observation was attracted to shoe

brakes upon cars?

A. Oh, I suppose in the last four or five years. I

couldn't locate it with any degree of accuracy.

XQ . 11. Do you know from your general experience

in your profession, derived not only from observation, but

from your reading, when the use of shoe brakes upon cars

was first introduced?

A. No; I can't say that I do. I know -I am in-

chned to think that as far as I am personally concerned

my knowledge of shoe brakes is derived from my observa-
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tion of tlieir use on cable roads, although I am not sure

about that even; but I think that my knowledge of shoe

brakes is derived from that.

XQ. 12. Can 3"ou say from your general information

derived both from observation and reading in your profes-

sion whether or not shoe brake was first introduced in

connection with the cable-car system, or had it been in

use before that? What is the meaning of the word " shoe

brake " technically'?

A. I don't think it means necessarily resting upon

the track.

XQ. 13. That is not my question. What do you call

those?

A. I call those a track brake.

XQ. 14. What do you call a shoe brake?

A. I have heard the actual part of the brake that

wears aofainst the wheel called the shoe of the brake,o

XQ. 15. Why did you describe this as a shoe brake?

A. AVell, the wearing part of this might be called the

shoe of the brake as well as in the other case.

XQ. 17. But you called it a shoe brake?

A. Well, then, I will change that and call it a track

brake.

XQ. 18. Now, from your general information and

reading, and any other source by which the profession

usually knows such things, do you know the use of a

brake of this character operated by lifting a body, the

speed of which is intended to be stopped from the ground

by a brake mechanism outside of cars running on track?

A. At this moment I cannot call to mind any knowl-

edge of a track brake prior to my knowledge of it in con-
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nection with cable roads, although I am inclined to think

that I have known of it before, bu.t I am not sure about

that at all,

XQ. 19. Use it in what way? Upon vehicles other

than cars?

A. No, I don't think so; I don't call to mind any such

use.

XQ. 20. Well, as used upon cars, where would you

say that you had derived any knowledge of that char-

acter?

A. Well, as I said before, my present recollection is

that my knowledge is derived in its connection with cable

roads, on these steep hills in San Francisco, exclusively.

XQ. 21. And your knowledge in that direction dates

back how far?

A. Oh, four or five years, possibly more.

XQ. 22. The object of tliis character of brake, I sup-

pose, is by lifting the car from the* track to some extent

to stop its speed.

A. Yes, sir.

XQ. 23. That is found to be a more effective method

of stopping a car than by braking directly against the

wheel ?

A. Yes, sir.

XQ. 24. Now tlie system of mechanism used in con-

nection with this l)rake, this system of levers, I suppose

independently of the link " V ", according to your diagram

of the brake used by the defendant, the other mechanism

is quite old and well known, is it not (

A. A toggle to force things apart is quite old.

XQ. 25. (XQ. 24 repeated.)
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A. The whole device is not old.

XQ. 2G. 1 am not asking you for the whole device.

(XQ. 24 repeated.)

A. The single toggles are old, but I have never to

my knowledge seen two sets of toggles used used to push

a thing apart, not to my recollection.

XQ. 27. I am not asking you that now ; what I am

asking you now is whether or not the system of levers

embraced within this diagram iucluding the arm " P,"

and the link "0"and the rocking shaft "M" and the

link connecting the shaft " M " with the upper part of

the levers "Q" and " R," the mechanism embraced

within that system of leverage there is old and well

known.

A. Yes. Each individual part is old.

XQ. 28. And the system of leverage procured by that

combination of mechanism is old ? Now outside of the

link connecting the two sets of toggle levers, all the sys-

tem beside that is old, isn 't it ?

A. Individually they are.

XQ. 29. Well that combination, is that old ? That

form of combination is old, isn't it ?

A. I cannot call to mind at this moment any other

such combination of mechanism, of course each individual

element is as old as the hills.

XQ. 30. Well, there is nothing new in the combina-

tion of elements there, is there ? For instance; the com-

bination between the arm "P" and the link "O" as

operated upon " N " and the rocking shaft " M," that

particular combination as it appears there is used in other

piechanical contrivances, isn't it ?
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A, Yes, sir.

XQ. 31. Now from that point down to the connection

of the hnk with the upper part of the toggle levers " R"
'* Q " this practically applied the same mechanical princi-

ple as is applied in the arm, link, and rocking shaft "P,"

A. Yes, sir.

XQ. 32. Then if I understand you the practical part

of this invention is the second set of toofo-le levers beino:

united first by the link " B " which procures an even

pressure upon the whole length of the brake.

A. Yes, sir; that is correct.

XQ. 33. That is the principal point of this invention,

isn 't it ?

A. That is the part of it which carries these brakes

down evenly. Of course that by itself would be abso-

lutely inoperative without the other mechanism.

XQ. 34. Do you know independently of car brake

or the use of levers as applied here to obtain a braking

power or force, do you know of the use of a double set of

levers in any other mechanical contrivance, as for instance

in a printing press. Do you knov/ whether in printing

presses this double application has been made ?

A. I don't call to mind. I can readily imagine such

would be, but I cannot recall it to mind.

XQ. 35. Why would you imagine that a double

lever wx)uld be, applied as for instance on a printing press ?

A. Well for the reason that it might be advisable or

is advisable to bring the [)ress down evenly.

XQ. 36. Do you know in the matter of printing

presses how that result is obtained ?
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A. Well it is only used to my knowledge in hand

presses. I don't remember any power presses that would

have a device for that, and the actual combination of

levers I don't call to mind now how the device which

holds the type is brought up. I know it is a system of

leverage, and other times it is done by cans.

XQ. 37. Do you know whether anything similar in

the use of these double toggle levers with a link or other

connecting apparatus is used in printing presses ?

A. No, sir, I don't know any similar case as this. I

have in my mind now a printing press in wdiich the lev-

ers are used one on each of the type holding case, but

not a double set of levers.

XQ. 38. They are used on each side and such me-

chanism by which they are controlled singly ?

A. Yes, sir; singly.

XQ. 39. How is that mechanism applied so as to

operate both sets of levers at the same time ?

A. My recollection is that one end of the toggle lev-

ers is connected to a shaft which partially rotates and so

operates the toggle. I would like to explain there that

the press that I am referring to now does not operate in

the same manner that this brake does, in as much as the

device to which the type are attached works on a hinge

coming up to a lever position by its own connection with

the rocking shaft to which it is attached, and the toggle

—well, really I can't get a clear remembrance of it to

describe it to you. (Signed). W. H. SMYTH.

Tuesday, July 28, 1891.

This day was set aside by the examiner at the request
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of respondent's counsel for proceeding witli the examina-

tion of witnesses on behalf of respondent.

Shortly before the hour appointed a clerk of counsel

for respondent appeared and requested tliat tlie cxaniiiia-

tion be continued to Wednesday, July 29, 1891, at two

o'clock p. M., and that complainant's counsel had consented

that the examination should be proceeded with at tliat

time.

In conformity with such request tlic examination is

continued to the date last above named.

Wednesday, July 29, 1891.

Present: Mr. Booth, of counsel for complainant; Mr.

Van Ness, of counsel for respondent.

Examination in Chief of George C. Watriss.

On behalf of respondent.

Q. 1. (By Mr. Van Ness). State your name, age,

place of residence, and occupation ?

A. My name is George C. Watriss, my age about

fifty years. I reside in San Francisco, and am by occu-

pation a draughtsman.

Q. 3. How long have you resided in this city, Mr.

Watriss ?

A. I came to California in July, 1857, and have lived

here about twelve years continuously, and tlien I was at

Sacramento about twenty months, and the balance of that

time here in San Francisco. No, I lived three j^ears on

the ranch, and twenty months in Sacramento, and witli

that exception I have been living in this City, ever since

1857.



94 Butte City Street Bailway Co.

Q. 4. At what point of time was it that you lived

out of San Francisco, during what years ?

A. Well, supposing I came to California—I don't re-

member dates, and I would have to get it in another way.

I was down at the ranch three years, and that would

bring it to 1 8 GO, and then I w^as down at the Pacific Iron

Works ten years, and 1 must have been at Sacramento

in the neighborhood of 1870 and I stayed there twenty

motiths, and then came to this City.

Q. 5. Then practically, you have been living in San

Francisco ever since 1857, with those exceptions? You

have been here practically ever since 1872 ?

A. Yes, sir.

Q. 6. How long have you been pursuing the business

or employment of draughtsman ?

A. Well, practically, ever since 1860.

Q. 7. Where are you now employed ?

A. At the Pacific Improvement Company.

Q. 8. Where is the office of the Pacific Improvement

Company ?

A. x\t the corner of Fourth and Townsend Streets,

in this City.

Q. 9. Do you know Mr. Henry Root ?

A. Yes, sir; I am acquainted with him.

Q. 10. How long have you known him ?

A. My first acquaintance with him was about the

time of the commencement of the work on the California

Street Cable Railroad, which was about in the fore part

of 1877.

Q. 11. Now, have you been in the same employment



vs. Pacific Cable Railway Co. 95

for arty portion of the time since 1877 with Mr. Root,

and if you have state in what employment?

A. I first worked with him when the Cahfornia Street

Cable Road was being constructed and during al)()ut the

whole time of its construction, I think. I was at work

with Mr. Root, during the time of the construction of

the California Street Cable Road about a year and on

the Market Street Cable Railroad in this City perhaps a

year and a half

Q. 12. What was the character of the work in which

you and Mr. Root were engaged while you were both

employed on the California Street Cable Road ?

A. Mr. Root was the engineer of the road, and I was

employed as draughtsman, and the nature of iny work

would be what a draughtsman would naturally do.

Mr. Van Ness—I presume, Mr. Booth, you will admit

that the Mr. Root about whom Mr. Watriss testifies is

the Mr. Henry Root to whom United States Letters

Patent, No. 304,863, dated September Oth, 1884, were

granted.

Mr. Booth. Yes, sir.

Q. 13. (By Mr. Van Ness.) In the course of your

employment on the California Street Cable Road in con-

nection with Mr. Root, did you learn anything in relation

to the procuring of a patent upon a track brake claimed

to have been invented by Mr. Root at that time ?

A. I don't remember any application of liis for that

purpose. I don't remember.

Q. 14. Did you, at or about that time, have any talk

with Mr. Root concerning a track brake to be used upon

that road ?
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A. Most assuredly; that was one of the most mipor-

tant tilings on a road, a track brake.

Q. 15. Are you aware of the fact that Mr. Root did

subsequently apply for anid obtain a patent upon a track

brake of the character concerninc; which vou liad talked

with him ?

^ A. No, sir.

Q. 16. Do you know anything- about it— about his

applying for a patent for a track l)rake of the character

discussed between you and him ?

f^j'A. No, sir; I do not. His business outside of the

office I don't know anj'thing about.

Q. 17. Please tell me what kind of a track brake it

was that you talked with him about at that time.

A. Well the talk grew out of the California Street

Road, was a— grew out of the experience of the Clay

Street and Sutter Street roads ; they were using a track

brake on the Clay Street Road, operating on the track,

and the California Street track brake was a modification

of that track brake. That is to say, that the essence of

it was this: that it was considered at that time that the

most important point on the roads of great grade was to

have a good track brake. They used on the Clay Street

Road at that time a brake that came down on the track

and was operated by arms that came down and pressed

the track brake on the oround. That, of course, suo-oested

the general features of the mechanical arrangements of

the track brake used there, and it is in the essence the

same, and it grew out of the suggestions and experience

of the parties in the cable road business, and they used

that brake. I don't know how long the Clay Street
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Road \A'as in existence, but it was some years before I

had any knowledge of the brake business. A track brake

is the most important feature in a cable road.

Q. 18. The track brake talked about between you and

Mr. Root at that time was a double toggle lever track

brake, was n't it ?

; A. Yes, sir; that was tlio main feature of it.

Q. 19. How did the double toggle lever come to be

used in the construction of tliat California Street track

brake ?

A. The Clay Street track brake as used was consid-

ered defective in the application of the povi^er for the

reason that it was applied at arms' length. The power

was applied by arms that went out over the track from

the center, and the toggle shoved the track brake down

on to the track.

Q. 20. Now, who suggested first the idea of the

double too'o-le lever to be used on the California Street

brake ?

A. Well, as far as my knowledge goes, it originated

in the office of the construction of the California Street

Road.

Q. 21. Don't you also know who first suggested it,

and if so, tell me who it was ?

A. No, sir; I don't know who first suggested it.

That is to say, I don't remember distinctly.

Q. 22. Is it not a matter of ftict that you, ]\Ir. Wat-

riss, did suggest that idea to Mr. Root ? Was n't it your

idea ?

A. Well, I am inclined to think it was.
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Q. 23. Well, don't you know it was ? Is n't tliat your

recollection ?

A. Well, tliat is my belief, but as a recollecti«^n it is

such a long- time ago, and there was general discussions

and only two men in tlie office, liow can I tell ?

Q. 24. Now let me ask you this: Where did you

first get your idea from o\ the double toggle lever for use

on the track ?

A. What do you mean by double toggle ? That is,

a totjo'le has been known since the time of the Greeks, I

suppose, for a thousand years, I suppose.

Q. 25. Where did you first obtain your idea of the

double too-gle lever track brake ?

A. I have seen it years before in letter presses. I

have seen it in hay presses. It is a universal mechanical

appliance for increasing the leverage under certain condi-

tions, and has been known for years—thousands of years.

Cross-examination of George C. Watriss.

XQ. 1. (By Mr. Booth.)—Mr. Watriss, as you are a

draughtsman, please make a sketch of the brake which

was used on the CaUfornia Street cars.

Of which do you want a sketch, of the brake on the

dummy or on the car {

XQ. 2. On both.

A. Such diagrams I have now made on four sheets of

paper, and I submit them to counsel.

XQ. 3. These sketches which you have made, Mr.

Watriss. correctly represent the track brake both on the

car and dummv, about which vou have testified as beino-

used on the California Road ?
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A. What do you mean by the word " correct " ? De-

fine your position, please.

XQ. 4. What do these sketches you have prepared

represent?

A. They represent sketches, in a rough way, of the

general features of the brake as applied to the car and

dummy, — the general features, or the essence. "Cor-

rect " is a very precise word to use; that is what I mean

by asking you to define your position.

XQ. 5. The car and dummy of what road?

A. The California Street Road as originally operated

or run.

XQ. 6. You have testified in your examination in

chief to the presence of that brake of double toggle levers?

A. Yes, sir; the double toggle is just the point; that

is simply a technical expression. What do you mean by

double toggle? That is the way I answered, but that is

a toggle joint. A double too-gle, as sometimes there

would be another toggle on the opposite side, with a screw

workino- in it.

[The four sheets of paper above referred to, upon which

the diagrams made by the witness are drawn, are intro-

duced in evidence by complainant, and marked respect-

ivel}'^, Complainant's Exhibit Watriss 1; Complainant's

Exhibit Watriss 2; Complainant's Exhibit Watriss 3, and

Complainant's Exhibit AVatriss 4.]

XQ. 7. Now, looking at " Exhibit Watriss 1," I see

you have marked a certain feature in the first figure of

that exhibit with the words toggle joint?

A. That is what I understand by a toggle or toggle

joint.
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XQ. 8. This toggle consists of an upper member

and a lower member, does it not?

A. Well, upper and lower member, yes. There are two

members, or three members, or four members, just as j^ou

wish to call it.

i XQ. 9. (XQ. 8. Repeated.)

I A. On that sketch, if you will mark what you call

the upper and lower members I will answer yoiir ques-

tion.

XQ. 10. Answer the question: (XQ. 8 repeated.)

A. "Member" is a term that I never used in all my
mechanical experience whatever. " Member" belongs to

the bodily human system.

XQ. 11. (XQ. 8 repeated.)

A. Surely a man has a right to ask what he means

by "Member" first.

XQ. 12. This toggle joint consists of one bar, which

is pivoted at its upper end

—

A. (Interrupting.) All right, go ahead. You are

fixing this thing to suit yourself.

XQ. 13. (Continuing.) And another bar, which is

pivoted at its low^er end to the brake shoe, and the adja-

cent ends of the two bars are pivoted together; is not that

the case?

A. No. The upper member—there is one bar as it

is constructed, or it may have been a fork connection.

You can either use a fork or double connection. Yes,

that was a fork connection, in order to get these pieces

together. The top piece referred to and the bottom piece,

and another piece, all come together in one place.

XQ. 14. Mr. Watriss, I wish you to look at Figure
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3 of the drawings of the patent sued on in this case, and

I will ask you how many toggles are shown in that figure?

A. Well, I suppose you would call that two toggles?

XQ. 15. How many toggles are shown in the sketch

marked Exhibit Watriss 1?

A. One toggle, as against two on the drawing of the

patent referred to.

XQ. 16. Then in the California Street brake there

were not two too's^les on the same side, were there?

A. No.

XQ. 17. The connection in the California Street

brake by which the toggle was operated was with the

middle ioint of the tooole, wasn't it?

A. Yes, the middle joint; I think both arms were the

same length, if I remember right.

XQ. 18. And in the California Street brake the con-

nection of the lower end of the toQi'gle with the brake

shoe was at the center of the brake shoe, wasn't it?

A. Yes, sir.

XQ. 19. Well, when you testified to the presence in

the California Street brake of a double toggle lever you

referred to the toggle lever sliown in your sketches, did

you?

A. Yes, sir, certainly; whatever remarks I made re-

fer simply to the California Street road, nothing more.

Re-examination op George C. Watkiss.

RQ. 1. (By Mr. Van Ness.) Mr. Watriss, in what

year was it that the brake, such as you have described

with a sino-le too-ole. was used on the California Street

road?
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A. Well, it was used from the very starting of the

operation of the road,—from the very commencement they

have used that brake.

RQ. 2. Do you know whether or not they have

changed it?

A. Well, I am not connected with the operating de-

partment, but as far as my knowledge of it extends, they

have not.

RQ. 3. When you spoke in your examination in chief

of the object of the toggle brake, as you then understood

it to mean, and spoke of it as the double toggle lever brake,

you explained that the object of a brake of that character

was to get an even pressure; that was the object of a

toa-aje leveragf'e of that kind?

A. No, sir; I don't think I used that expression.

RQ. 4. What did you say?

A. The reporter can probably answer that question.

RQ. 5. What did you say was the object?

A. Well, the object was to apply a direct pressure to

the track and a powerful leverage, and another peculiar

feature of a toggle joint, which is a very important part

in a brake, is that when the brake is off of the track the

leverage is the least, and as you bring the brake down on

to the track the levers straio-hten out and the leveraofe

increases, and that is the peculiar feature of a toggle joint

and why it is used. The reason of its application is that

you want the brake to act quick, and while the leverage is

not very great at first it is constantly increasing up to the

point of the brake and your leverage, if the mechanism is

correctly constructed—the leverage that you get is some-
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times immense as the joints or members, as Mr. Booth

calls it, approach a straight line.

RQ, 6. What eflect would a double toggle brake,

such as has been shown you in figure 3 of the drawings

of the patent sued upon, by Mr. Bc^otli, have other or

different from toggle brakes such as appear in your dia-

grams and in use in the California Street road?

A, One operates just like the other. One is simply

placed just behind the other in juxtaposition. It is sim-

ply a mechanical substitution i:i order to fit it to the

truck. In this case the brake is hung between the

wheels, and there was no necessity of having a double

toggle in the California Street road but in the other case

the brake is applied to a truck, and in order to apply the

brake to a truck, and in order to pass the arch bar cast-

ing or iron it was necessary to introduce two toggles, but

their range of action and motion is precisely the same as

though they were isolated.

RQ. 7. Is there any difl:erence betw^een a double tog-

gle brake and a single toggle brake ?

A. No sir ; and more particularly in this case. They

are precisely similar. It is simply a mechanical applica-

tion of the same idea to meet the circumstances in the

construction of the truck.

RQ. 8. You having, for instance, havmg been the

originator or having first suggested the simple toggle

brake, is there anything new in principle in applying a

double too-y-le to the leverao^e of the brake ?

A. If invention is contrivance, it is a matter I should

judge the courts are to decide.
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RQ. 1). I ask you in your opinion. You say that the

double toggle and single toggle operate in the same way.

A. Yes, sir.

RQ. 10. And they have practically the same effect ?

A. In tlieir principle of action.

RQ. 11. In their principle of action, one is exactly

the same as the other ?

A. Yes, sir.

RQ. 12. Now then, that being so, it follows, does it

not, in the application of the double toggle that there is

nothing new ?

A. In the broad principle.

RQ. 13. Yes, there is nothing new in the broad prin-

ciple, and nothing calling for any inventive facult}" ? It

is simply a mechanical equivalent ; one is simply a me-

chanical equivalent for the other, is it not ?

A. In the broad sense and in the general principles,

yes.

RQ. 14. Do 3^ou 3^ourself happen to know of any case

outside of brakes on cars where the double toggle lever-

age has been applied?

A. The double toggle is used in printing 'presses, in

the old Hoe Press. It is used for hay presses. It is

used for lifting jacks, and I suppose you could find thou-

sands of applications of the toggle joint in different places.

RQ. 15. And the double toggle leverage ?

A. In the case of the hay press, the two toggles, instead

of operating parallel, operate toward each other, and the

two toggles are placed opposite, and a screw holds them

together, that is, in the case of hay presses and cotton

presses.
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RQ. 16. Then that runs wa}^ back of 1870, doesn't it ?

A. Oh, yes; it was before I was born.

RQ. 17. Therefore, Mr. Watriss, as the double toggle

produces precisely the same mechanical effect as the single

too'o'le, and has been in use for \ ears in other branches,

all that is really new by way of invention as applying the

toggle levers to brakes is in the application as it was on

the California Street Cable Road in the first instance ?

A. Yes, to meet the case of a truck on the car, which

required special designing or application of the broad prin-

ciple of the toggle to meet the particular case of the con-

struction of the truck.

RQ. 18. Of course, the single toggle brake having

been originall}^ suggested by you in the form in which you

drew it in these sketches you have made, it would be ap-

parent, I suppose, to anyone, that the double toggle could

be applied for that particular purpose, would it not ?

A. That deduction of an old device simply lays at the

bottom of the whole patent business.

RQ. 19. Well, I am not asking you for any theories,

I say that the idea, which is contained in the single

toggle brake, which was originated by yourself, you say,

that, that having been originated by yourself, and hav-

ing been applied to a brake upon a car, the idea of using

a double toggle leverage to apply on this particular form

of truck or dummy would be something that would

present itself to a man of ordinary mechanical mind,

would it nof?

A. Well, one would suggest the other,

RQ. 20. Naturally it would to a man of mechanical

habits of thouuht.
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A. Yes, sir, of course; because what suggested the

appUcation of the toggle to this Cahfornia Street brake

was the use of the toggle in other machines.

KQ. 21. (By Mr. Booth.) Is there not a difference

in the movement of the brake block when it is connected

by a single toggle at its middle and when it is connected

at two points by two toggle levers ?

A. In the case of a single toggle the brake block be-

inir hunt>- in the middle it is liable to vibrate until some

point of it comes in contact with the track. For example,

if you have it hung in the middle, and put the brake on,

of course each side of the brake block is balanced and one

point of the brake block will strike the track first and it

is liable in some cases to meet the track on the end of

the block. But in the case of the two toggles the shoe

goes down on to the track parallel like a parallel ruler.

RQ. 22, Well, is this parallel motion an advantage

over the other ?

A. It is an advantage in some cases. It is an ad-

vantage to move the block square down on the track, or

at least a greater advantage would be to have it go down

on one end first. To move with a double toggle it moves

right down onto the track parallel to its surface, and the

whole breadth of its surface is applied to the track at

once, while with a single toggle the block is liable to

strike on one point and then finall}' be brought down of

course.

BQ. 23. Then the double toggle makes a better

brake, doesn't it ?

A. Well, it does for that reason that it brings the
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block square down to the track, but the movement of the

toggle is precisely the same.

RQ. 24. (By Mr. Van Ness.) How does it come, if

there is any advantage in the double toggle brake, that

it never was used on the California Street Cable Road ?

.
A. Well, like everything else in the cable road busi-

ness, it has been a cut and try from the first, and every-

thing has been improved. If that California Street Road

was an improvement— well, it simply was an improve-

ment, like everything else.

RQ. 25. But they never have used that on tlie Cali-

fornia Street Road?

A. No sir; not to my knowledge. I don't get around

there much.

Examination in Chief of Peter H. Campbell, on Be-

half OF Respondent.

Q. 1. (By Mr. Van Ness.) State your name, age,

place of residence, and occupation ?

A. My name is Peter H. Campbell; my age seventy-

five years. I reside in San Francisco, and am by occu-

pation a gentleman of elegant leisure.

Q. 2. Mr. Campbell, you say you are not at the pres-

ent time engaged in any business ?

A. No.

Q. 3. Some few years ago you were connected, if I

am not misinformed, with the Clay Street railroad ?

You held some position in that company, did you not '?

A. Yes.

Q. 4, How many years were you connected with the

Clay Street Railroad Company ?
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A. Between fifteen and sixteen years.

Q. 5. Can you give me the date when you formed

your connection with that company, and the date when

it ceased ?

A. My connection with the company commenced in

1873, and it ceased about—I don't remember the date.

I was with them fifteen years.

Q. G. Then you were with that company jDracticahy

from 1873 to 1888 1

A. Yes, sir.

Q. 7. The Clay Street railroad commenced running-

sometime in 1873, didn't it?

A. Yes, sir.

Q. 8 Do 3'OU remember the month in 1873 when it

commenced running ?

A. Yes.

Q. 9. State it, if you please as nearly as you can

recollect 1

A. It is a little mixed there. I am told to answer

yes and no to the questions.

Q. 10. No; what I want to know is about the time

in 1873 when that road commenced operations'?

A. It was in August, 1873.

Q. 11. Now, what position did you hold with that

company during the time that you were connected with

them ?

A. I was assistant superintendent.

Q. 12. During the entire time ?

A. No, sir; I was superintendent part of the time.

Q. 13. Then j^ou started in with them as assistant

superintendent 'i
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A. Yes.

Q. 15. When did you become the superintendent of

the road, Mr. Campbell ?

A. Well, say for fifteen years I was assistant, and

then, when Mr. Britton went out, I became superinten-

dent. I was superintendent for the Powell Street road.

Q. 16. And you remained superintendent for about

how long '?

A. Sixteen years, I think.

Q. 17. During the time that you were assistant super-

intendent I suppose you became familiar with the work-

ings of that road, the mechanism employed, and the

manner of running their cars and operating them ?

, A. Yes, sir.

Q. 18. Now, that road had a branch, didn't it, which

ran out from the corner of Clay and Leavenworth Streets

to North Beach?

A. Yes, sir. _ .

Q, 19. That was a horse railroad.

A. Yes, sir.

Q. 20. What was the character of country that that

ran over ? Was it level or hilly ?

A. Hilly.

Q. 21. Quite hilly, wasn't it?

A. The heaviest orade was thirtv feet in four hundred

and twelve.

Q. 22. Do you remember the character of brake used

upon the horse car portion of the road ?

A. Yes.

Q. 23. Can you describe it, and if you can, will you ?

A. There were two kinds used.
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Q. 24. I wish you would describe the character of

brakes used upon the horse car portion of that road ?

A. A block of wood pressed down with a vertical

pressure upon the rail, which worked by a chain, by turn-

ing the handles about and winding up, and the screw

pressed the block of wood down on the rail.

Q. 25. Will you describe a little more particularly

the system of leverage by wiiich the pressure was ob-

tained 1

A. Well, the chain was wound up on the bod}^ of the

rod that it went around when it was twisted.

Q. 26. That was of course a brake that worked by the

hand of the driver ?

A. Yes, sir.

Q. 27. And one end of the chain of course was at-

tached to the vertical rod which formed a part of the

brake operated by the driver ? and in turning that around

be of course shortened the chain.

(
A. Yes, sir.

Q. 28. Now, that chain at tlie other end, operated

how ?

A. One end was attached to the rod that went down

and connected with tlie crank that turned it, and the

other end was attached to the screw that forced the

piston down and pressed the block of wood on the rail; as

it wound off one it wound on to tlie other, and when they

lifted it they wound it back.

Q. 29. And they loosened the pressure and let it raise

again ?

A. Yes, sir.
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Q. 30. What was the other character of brake used

on that roacH

i A. A casting— an iron shoe that pressed down on the

rail.

Q. 31. By the same or by a different system of lever-

age ?

A. A similar system of leverage.

Q. 32. Was that brake used during all the time that

that road was in operation ?

A. No, sir.

Q. 32. I mean either one or the other kinds of brake

which you have mentioned. Were they in use during

the entire time that that horse system was in operation ?

A. Yes.

Q. 33. During what years were those horse cars oper-

ated on that branch of the road ?

A. Five years.

Q. 34. Can you state between what years?

A. From August, 1873, to August, 1878; that is as

near as I can g-et at it, and I believe it to be correct.

Q. 35. Well, that is substantially near enough; was

the same character of brake used on the Clay Street Road

proper ?

A. Yes.

Q. 36. During what years?

A. From the time of the opening of the Clay Street

Road.

Q. 37. Did this cast-iron shoe, as you call it, take the

place of the wooden brake that had been used before, or

the wooden block ?

A. Where was it tried, yes.
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Q. 38. Now, on the Clay Street Road proper, did you

originally use a wooden block ?

A. Yes, sir.

Q. 39. And did you substitute the iron shoe for it?

A. Not altogether. In some cars, yes. The open

cars, yes.

Q. 40. The Clay Street proper is a cable road ?

A. Yes.

Q. 41. How long did you continue to use that char-

acter of brake on the Clay Street Road proper ?

A. Those shoes were placed upon some open cars that

w^ere built, and they were a failure, and when they took

them in, we gave those brakes up that w^ere on tliose cars;

the wind was such tliat people wouldn't use the open

cars, and those cars were put awa}^ and the brakes went

w^ith them.

Q. 42. How long did they continue to use the

w^ooden block as a brake upon the Cla}^ Street Road

proper ?

A. About fifteen years.

Q. 43. They used it practically until the road was

absorbed by the Pow-ell Street system ?

A. Yes.

Cross-examination of Peter H. Campbell.

XQ. 1. (By Mr. Booth). Mr. Campbell, this wx^oden

block or iron shoe to which you have referred as forming

the brake, w^hich was pressed down on the track, how

was it supported ?

A. The shoe was a block of hard wood and it w^as

supported by a round piece of wood turned and forced
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into a hole screwed there, and it rose and fell by the ac-

tion of the screw and this piece of wood run up into a gas

pipe, it was a pipe, a tube that ran up and held it in its

place.

XQ. 2. Where was the screw located ?

A. Between them in the center, and the others were

the guides to heej) them in position. To keep them from

swinging from one side to the other, and to keep them in

place.

XQ. 3. To what was the upper end of the screw at-

tached ?

A. The upper end of the screw was attached to the

frame work of the car bolted to it.

XQ. 4. How was the frame work attached to the

screw 1

A. The end of the chain had a bolt that went through

the screw with a nut on the outside of it, so that it held

the end as it turned on or turned off, and prevented it

from flilling.

XQ. 5. The movement of the chain in one direction

turned the screw in another direction.

A. Yes.

XQ. 6. And forced the brake shoe down, didn't it ?

A. Yes.

XQ. 7. Did the movement of the chain in the other

direction turn the screw in the othei direction and raise

the tube ?

A. Yes.

XQ. 8. (By Mr. Van Ness). You say that turning

the screw in the other direction raised the block of wood

or brake. Explain a little more fully how that is ?
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A. There were two chains, one at tlie top and one at

the bottom, and they crossed each other as they went

down, and one drew it up and the other pulled it down,

(It is stipulated and agreed by and between counsel for

the respective parties herein tliat the time within which

the defendant may take testimon}^ in San Francisco, has

been heretofore extended to and including the first day of

August, 1891, and that the testimony taken in this case

now is taken in due tin)e, and that the complainant shall

have two months after the completion of the defendant's

testimony in which to take testimony in rebuttal at any

place).

(Examination continued in conformity with agreement

of counsel until to-morrow morning, 30th instant, at ten

o'clock A. M.)

Thursday, July 30th, 1891.

At the appointed hour a message was received from

Mr. Van Ness, of counsel for respondent, to the effect

that he would take no more testimony.

I certify that the foregoing depositions were taken pur-

suant to stipulation and notice at the place stated in the

caption to said depositions, at the several times set forth

in said depositions, in my presence, and in the presence

of counsel for the respective parties to the cause in said

caption and title ; that previous to giving his testimony

each of the witnesses in said depositions named was by

me duly sworn to tell the truth, the whole truth, and

nothing but the truth in said cause ; that said depositions

were taken down in shorthand writing and transcribed

by A. L. Coombs, pursuant to agreement of counsel

;

that said depositions, after being so transcribed, were
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read by, or by me, to the said witnesses, and signed by

them respectively, except in tliose cases where such

reading and signing were, by agreement of said counsel,

waived as in said depositions set forth, and that I have

retained said depositions for the purpose of delivering the

same w^tli my own hand to the Court for which they

were taken.

Accompanying said depositions and forming a part

thereof, but not attached thereto, are the several exhibits

introduced in connection therewith and referred to and

specified therein.

I further certify that I am not attorney nor of counsel

for any of the parties to said cause, nor in any w^ay inter-

ested in the event thereof.

In witness whereof I have hereunto set my hand this

27th day of February, a. d., 1892.

S. C. HOUGHTON,
Examiner in Chancery,

U. S. Circuit Court, District of California.

U. S. Circuit Court, Dist. of Montana.
\

Pacific Cable Railway Co.,

vs. y No. 18.
,

Butte City St. R'y Co.
j

•

Complainant's Exhibit A.

Patent sued on.

S. C. H., Examiner.

Department of the Interior—United States Patent

Office.

To all Persons to Whom These Presents Shall Come

—

Greeting

:
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This is to certify that the auiiexed is a true copy from

tlie records of this office of the Letters Patent granted

Henry Root, September Otli, 1884, Number 304,863.

For Improvement in Railway Cars.

In testimony whereof, I, C. E. Mitchell, Commissioner

of Patents, have caused the seal of the Patent Office to

be affixed this 25th day of April, in the year of our Lord

one thousand eight hundred- and eightj-nine, and of the

Independence of the United States the one hundred and

thirteenth.

(Seal.) C.-E. MITCHELL, Commissioner.

No. 304,863.

The United States of America.

To all whom these presents shall come

:

Whereas Henry Root, of San Francisco, California,

has presented to the Commissioner of Patents a petition

praying for the grant of Letters Patent for an alleged

new and useful improvement in railway cars, a descrip-

tion of which invention is contained in the specification,

of which a copy is hereunto annexed and made a part

hereof, and has complied with the various requirements

of law in such cases made and provided; and whereas

upon due examination made, the said claimant is adjudged

to be justly entitled to a patent under the law.

Now, therefore, these Letters Patent are to grant unto

the said Henry Root, his heirs or assigns, for the term of

seventeen years from the ninth day of September, one

thousand eight hundred and eighty-four, the exclusive

right to make, use, and vend the said invention through-

out the United States and Territories thereof.

In testimony whereof, I have hereunto set my hand





(No Model.)

No. 304,863.

4 Sheets—Sheet 4.

H. ROOT.

RAILWAY CAR.

Patented Sept. 9, 1884.

jrjn. ^.

^.^...^/^•n/l-





(No Model.)

No. 304,863.

4 Sheets—Sheet 3

H. ROOT.

RAILWAY CAR.

Patented Sept. 9, 1884.

P'^^^p.





(No Model.)

No. 304,863.

H. ROOT.

RAILWAY CAR.

4 Sheets—Sheet 2

Patented Sept. 9, 1884.





(No Model.)

No. 304,863.

H. itOOT.

RAILWAY CAR.

4 Sheets—Sheet I.

Patented Sept, 9, 1884.

P^^.



vs. Pacific Cable Railway Co. 117

and caused the seal of the Patent Office to be affixed at

the city of Washington, this ninth day of September, in

the year of our Lord one thousand eight hundred and

eighty-four, and of the Independence of tlie United States

of America the one hundred and ninth.

(Seal.) M. L. JOSLEYN,
Acting Secretary of the Interior,

Countersigned. P. G. DYRENFOPTH,
Acthig Commissioner of Patents.

United States Patent Office.—Henry Poot of San

Francisco, California.—Railway Car.

Specification forming part of Letters Patent No. 304,-

863, dated September 9, 1884.

Application tiled December 13, 1883. (No model.)

To all whom it may concern:

Be it known tliat I, Henry Root, of the Cit}^ and

County of San Francisco, and the State of California,

have invented an improvement in Cable-railway Cars;

and I hereby declare the following to be a full, clear, and

exact description thereof.

My invention relates particularly to a track brake for

railway cars; and it consists in. certain details of con-

struction, hereinafter fully described and particularly

claimed.

Figure 1 is a side elevation of my car. Fig. 2, is a

perspective view of the rear truck, showing the track

brake. Fig. 3 is an enlarged side view of tlie brake

levers and the brake shoe. Fig. 4 is a perspective view

of the front truck with the rope-gripping mechanism and

wheel brakes. Fig. 5 is a transverse vertical section of

the car.
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A is the lioor and B the roof of my car. These are

made continuous, about twice as long as an ordinary

street car, and the whole car is mounted upon trucks, C,

which are placed one under each end. As these trucks

have a wheel base about five and a half feet only, they

easily accommodate themselves to any curvature on the

track, and carry the long body of the car around the

curves with less friction than a coupled car and dummy

or grip car, and with less liability to leave the rails. The

rear portion, D, of the car is in the present case inclosed

and provided with windows like ordinary cars, and has a

rear platform and steps. This portion of the car may oc-

cupy one half or more of its entire length, and the re-

maining or front portion is left open. The wheels of the

trucks are made somewhat smaller than ordinary street-

car wheels, so that the car floor may be entirely above

them instead of the wheels projecting up through the car

floor, as in the usual construction of street cars. Foot-

boards or platforms, E, are supported from it upon each

side at such a height as to be easily reached from the

ground, and they project away from the sides of the car

and the wheel, so that the person is not endangered while

stepping on or off. Upon the floor of the open front por-

tion are longitudinal arranged seats, F, facing outward,

the backs of which are far enough apart to leave a pas-

sage between them, within which the operating levers or

mechanism are placed, and where the gripman stands.

These seats are sufficiently far from the outer edges of

the car floor to leave a safe and convenient place for the

feet, and vertical posts, G, extend up from the outer edge

of the floor to the roof at short intervals along the sides
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of the open portions. Upon the outer faces of these posts

are vertical handrails, H, secured so as to stand two or

three inches from the posts, and serve as convenient han-

dles for those getting on or ofl', and when the seats are

full, for those who stand upon the side platform, E, These

posts and rails not only serve to protect seated passengers

from risk of passing vehicles or other objects, but also in-

crease the carrying capacity of the cars b}^ providing con-

venient handles for those who stand. Across the front

may be placed seats, I, with a space between correspond-

ing with the passage between the seats, in which a lan-

tern or headlight may be placed at night, the dashboard

in front being also open to allow the light to pass out.

Wheel brakes, L, are also fitted to this truck, and are

operated by a foot lever, M, or other mechanism project-

ing up through the car floor, as shown.

As the rear portion of the car carries the greatest

weight, it is necessary to provide some means for stop-

ping it quickly which shall be under the control of the

gripman in front, and experience has shown that a fric-

tional brake working upon the track itself is the most

effectual.

Ml is a shaft extendinof across the rear truck frame

just in front of the bolster, turning in boxes at each end,

and having an arm or lever, N, projecting down from

near its center. From this arm a connecting rod, O, ex-

tends forward, and connects with the lever or other

operating device, P, in the front portion of the car. From

the outer ends of this shaft the upper arms, Q, of knee

levers project downward, and the lower arms, P, are

jointed to their lower ends, extending thence down to the
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brake-shoe liolder, S, to wliich they are bin*>ed or pivoted

near one end. Similar knee levers, T, U, are pivoted

behind the bolster, witli tlieir lower ends connected with

the rear portion of the brake-shoe holder. A link, V,

unites the knee joints of these levers, so that when the

fi'ont ones are actuated by the shaft M, the rear ones will

also be moved in unison therewith, and will thus force

the brake shoes down upon the track. The shoe holder

is preferably made of channel iron, and a wooden shoe is

secured in it, which may be renewed at an}^ time. These

brakes are extremely powerful, and will bring the car to

a full stop in a short distance. An arm, W, extends

horizontally from the lever, N, of the shaft, M, and it is

weio'hted so that when the actuatino- lever is released the

weio'ht raises the brake from the track. These brakes

are very efficient, and their use saves considerable wear

on the wheels.

Having thus described my invention, what I claim as

new and desire to secure by Letters Patent is,

—

In a car the combination of the knee levers suspended

from the truck frame having their angles united by a

connecting rod, V, the track shoes suspended from the

lower ends of said levers parallel with the track, the

transverse shaft, M, connected to the upper end of one

pair of tlie levers, the crank arm, N, the connecting rod,

O, and the operating lever substantially as described.

In witness whereof, I have hereunto set my hand.

HENRY ROOT.
Witnesses: S. H. Noukse,

C. D. Cole.

(Endorsed.) (Title of Court and Cause.) Ex. "A."

Filed May 17, 1892. Geo. W. Sproule, Clerk.
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U. 8. CirciUt Court, Dint, of Montana.

Pacific Cable Railway Co. 1
I

vs. ,^ No. 18.

Butte City St. Ry. Co.
^

Complainant's Exhibit " B."

Assigniiiont Patentee to Market St. Cable Co. S. C. H.?

Examiner.

Department of the Interior, United States Patent

Office.

To all persons to whom tliese presents shall come, greeting:

This is to certify that the annexed is a true copy from

the Records oftliis office ofan instrument of writing exe-

cuted by Henry Root, January 28, 1885, and recorded in

Liber Q 30, page 481 . Said record has been carefully com-

pared with the original and is a correct transcript of the

whole tliereof.

In testimony whereof I, C. E. Mitchell, Commissioner

of Patents, have caused the Seal of the Patent Office to

be affixed this 25tli day of April, in tlie year of our Lord,

one thousand eight hundred and eighty-nine, and of the

Independence of the United States, the one hundred and

thirteenth.

(Seal.) C. E. Mitchell, Commissioner.

(Liber Q 30, page 481.)

Assignment.

Whereas I, the undersigned, Henry Root, of the City

and County of San Francisco, State of California, am the

owner of the following described Letters Patent granted

by the Government of the United States, and the exclu-

sive rights, liberties, and inventions covered thereby, as

follows, viz:—
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Letters Patent No. 304,803, bearing date September

9th, 1884, and granted for an improvement in Cable Rail-

way Cars, also Letters Patent No. 309,982, bearing date

December 30tli, 1884, and granted for an improvement

in Tube Structures for Cal)le Railways, also Letters

Patent No. 309,983, bearing date December 30tb, 1884,

and granted for an improvement in Switching Devices

for Cable Railways.

And whereas the Market Street Cable Company, a cor-

poration created and existing under and by virtue of the

laws of the said State of California, is desirous of acquiring

an interest in all of said Letters Patents.

Now this indenture witnesseth, that for and in con-

sideration of the sum of five dollars to me in hand paid,

the receipt of which is hereb}^ acknowledged, I, the said

Henry Root have sold, and assigned, and by these presents

do sell and assign to the said corporation, the Market Street

Cable Company, each and every one of the inventions and

improvements therein described and all rights, liberties

and privileges that were granted and secured to me by

the said Letters Patent and the conveyances, assignments,

and grants thereof which have been or hereafter may be

made to me, for, to, and in and within and throughout all

that portion of the United States and the Territories

thereof, that lies west of the One hundred and sixth, 106th,

degree of longitude west from Greenwich, England, and

in no other place or places. The same to be held and

enjo^'ed b}^ the said Corporation the Market Street Cable

Company for its benefit, and for the benefit of its assigns

and legal representatives for and during the remainder of

the terms for which said Letters Patent were o-ranted as



vs. Pacific Cable Railway Co. 123

fully and entirely as the same would have beeen enjoyed

by me had this sale and assignment not boon made.

In witness whereof I have hereunto set my hand and

seal at the City and County of San Francisco, in the

State of California, on this twenty-eighth day of January,

one thousand eight Imndred and eighty-five.

Henry Root, (Seal.)

Witness: Holland Smith, Lewis Tasherap, H. S. Smith.

State of California, ")

• ^ ss
City and County of San Francisco,

j

On this twenty-eighth day of January, a. d. one thou-

sand eight hundred and eighty-five, before me, Holland

Smith, a Notary Public in and for said City and County

of San Francisco, residing therein, duly commissioned and

sworn, personally appeared Henry Root, known to me to

be the person described in, and wliose name is subscribed

to, the annexed instrument, and he acknowledged to me

that he executed the same.

In witness whereof I have hereunto set my hand and

affixed my official seal, at my office in the City and County

of San Francisco, the day and year last above written.

(Seal.) Holland Smith,

Notary Public, No. 307 Montgomery Street.

Recorded Fb. 6th, 1885. E. J. F. C. T. Endorsed.

(Title of Court and Cause.) Ex. B. Filed May 17, 1892.

Geo. W. Sproule, Clerk,

U. S. Circuit Court, Disf. of Montana. ^j

Pacific Cable Railway Co., \ .
'

vs. > No. 18.

Butte City St. R'y Co., )

Complainants Exliibit " C."—Assignment Market St.

Cable Co. to Comp'nt.—S. C. H. Examiner.
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Departmemt ok thk Interior—United States Patent

Office.

To all persons to whom these presents shall come

—

Greetinir:

This is to certify that the annexed is a true copy from

the records of this office of an instrument of writincr exe-

cuted by Market Street Cable Company, June 30, 1886,

and recorded in Liber K 34, page 378. Said record has

been carefully compared with the original, and is a cor-

rect transcript of the whole thereof.

In testimony whereof I, C. E. Mitchell, Commissioner

of Patents, have caused the seal of the Patent Office to

be affixed this 25 day of April, in the year of our Lord •

one thousand eigljt hundred and eighty-nine, and of the

independence of the United States the one hundred and

thirteenth. C. E. Mitchell,

(Seal.) Commissioner.

Liber K-34 p. 378.

This indenture made the thirtieth day of June, in the

year of our Lord one thousand eight hundred and eighty

six.

Between the Market Street Cable Company, a corpor-

ation, created and existing under the laws of the State of

California, party of the first ])art, and the Pacific Cable

Railway Company, a corporation, created and existing

under the laws of the State of California, party of the

second part: Whereas by certain mesne conveyances, as-

signments, and grants, the said party of the first part has

become and is the owner for all of that portion of the

United States and the Territories thereof that lies west

of the I06th degree of longitude west from Greenwich,
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England, of clivers Letters Patent and interest in Letters

Patent granted by tlie government of the United States,

and the exclusive rights, liberties, and inventions covered

thereby, which .said Letters Patent are as follows, to wit:

Letters Patent No. 157,385, bearing date December

1st, 1874, and granted to William Epplesheimer, for im-

provements in Endless Rope Traction Railways,

Letters Patent No. 160,757, bearing date March IGth,

1875, and granted to William Epplesheimer for an im-

proved Rope Gripping Apparatus for connecting street

cars, etc., with Endless Traveling Devices.

Letters Patent No. 1GG,975, bearing date August

24th, 1875, and granted to William Epplesheimer for an

improvement in Turn Tables and Switches for Railways.

Letters Patent No. 166,975, bearing date August 24th,

1875, and granted to William Epplesheimer, for an im-

provement in Means for Turning Cars on Short Carves.

Letters Patent No. 174,358, bearing date March 7th,

1876, and granted to William Epplesheimer for an im-

proved Gripping Device for Railways.

Letters Patent No. 189,204 bearing date April 3d,

1877, and granted William Eppclslieimer for an im-

proved Clamp Apparatus for Tramways or Street Rail-

ways.

Letters Patent No. 193,757, bearing date July 31st,

1877, and granted William Eppelsheimer for an improved

Construction for Tramway Tracks and Wire Rope Rail-

roads.

Letters Patent No. 193,939 bearing date August 7th,

1877, and granted to William Eppelsheimer for an im-

provements in Tightening and Stretching Rope Belts, etc
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Letters Patent No. 199,900 bearing date February

5th, 1878, and granted to William E[)pelsheimer for ini-

]irovenients in the Construction of the Tube and Track

for Wire Rope Railways.

Letters Patent No. 199,901 bearing date February

5th, 1878, and granted to Willi.ini Eppelsheimer for an

provement in the Construction of the Tube and Track

for Wire Rope Railways.

Letters Patent No. 224,284 bearing date February

10th, 1880, and granted to William Eppelsheimer for

improvement in the Construction of Wire Cable Railroads.

Reissued Letters Patent No. 7,669 bearing date May

8th, 1877, and granted to G. T. Beauregard for improved

machinery for Propelling Cars.

Letters Patent No. 192,904 bearing date July 10th,

1877, and granted to Thomas H. Day for an improved

Gripping Device for Rope Tramways.

Letters Patent No. 203,249 bearing date May 7th,

1878, and granted to Thomas H. Day for an improve-

ment in Rope Tramways and Apparatus.

Letters Patent No. 235,127 bearing date December

7th, 1880, and granted to Charles M. Chubb for an im-

proved Tramway for Curves and Cable Grips.

Letters Patent No. 237,813 bearing date February

15th, 1881, and granted to Henry Casebolt for an im-

provement in Grips for Cable Railroads.

Letters Patent No. 237,814, bearing date February

15th, 1881, and granted to Henry Casebolt for improve-

ments in the Construction of Endless Cable Ways.

Letters Patent No. 239,726 bearing date April 5th,
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1881, and granted to Henry Casebolt for improvements

in Endless Cable Ways.

Letters Patent No. 241,299 bearing date May 10th,

1881, and granted to Henry Casebolt for improvements

in the Construction of Switches for Endless Wire Cable

Railways.

Letters Patent No. 215,785 bearing date August 6th,

1881, and granted to Henry Casebolt for improvements

for operating the gripping Device of Cars propelled by

endless Wireways.

Letters Patent No. 249,300 bearing date November

8tli, 1881, and granted to Henry Casebolt for an im-

proved Tunnel Frame for the Construction of Cable

Ways.

Letters Patent No. 256,881 bearing date April 25th,

1882, and granted to Henry Casebolt for improvements

in underground Cable Ways.

Letters Patent No. 262,640 bearing date August 15th,

1882, and granted to Henry Casebolt tor improvements

in Grip Apparatus for Cars propelled by Endless Cable

Ways.

Letters Patent No. 244,147 bearing date July L2th,

1881, and granted to Henry Root for an improved Ten-

sion Apparatus for Cable Railways.

Letters Patent No. 246,210 bearing date August 23d,

1881, and granted to Henry Root for an improvement in

Depression Pulle3's in Cable Roads,

Letters Patent No. 246,420, bearing date August 30th

1881, and granted to Henry Root for an improved Traction

Apparatus for Wire Rope Railways.

Letters Patent No. 247,781, bearing date October 4th,
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1881, and graiited to Henry Root for an improveineut in

the Construction of Cable Railways.

Letters Patent 262,126 bearing date August 1st, 1882,

and granted to Henry Root for an improvement in the

Construction of Cable Railways.

Letters Patent No. 263,227, bearing date August 22d,

1882, and granted to Henry Root for an improved Car

for Cable Railroads.

Letters Patent No. 285,514, bearing date September

25th, 1883, and granted to Henry Root for an improve-

ment in Cable Railways.

Letters Patent 286,163, bearing date October 2d,

1883, and granted to Henry Root for a grippino- and

Carrj^ing Apparatus for Wire Rope Railways.

Letters Patent No. 304,863, bearing date September

9th, 1884, and granted to Henry Root for an improve-

ment in Cable Railway cars.

Letters Patent No. 309,982, bearing date December

30tli, 1884, and granted to Henr}?- Root for an improve-

ment in Tube Structure for Cable Railways.

Letters Patent No. 309,983, bearing date December

30th, 1884, and granted to Henry Root for an improve-

ment in Switching Devices for Cable Railwaj^s.

Letters Patent No, 319,929, bearing date June 9th,

1885, and granted to Henry Root for an improvement in

Cable Railways.

Reissued Letters Patent No. 10,62 I, bearing date July

7th, 1885, and granted to Henry Root for an improve-

ment in Cable Railways,

Letters Patent No. 247,276 bearing date September

20th, 1881, and granted to Leland Stanford and Henry
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Root for an improved Grip Attacluneiit for Cable Rail-

ways.

Letters Patent No. 297,4^2 bearing date April 22d,

1884, and granted to Henry Root and Frederick A.

Tucker for an ini})rovenient in Panels for Cable Grip

Levers.

Letters Patent No. 67,782 bearing date August 13th,

18G7, and granted to E. P. McCarthy for an improved

Wagon Spring.

Letters Patent No. 148,618 bearing date March 7th

1874, and granted to E. P. McCarthy for an Improved

Spring for Railwa}^ Cars and Vehicles.

Reissued Letters Patent No. 5,615, bearing date Octo-

ber 21st, 1873, and granted to E. P. McCarthy for Im-

provements in Wagon and other Springs.

Letters Patent No. 296,1)16, bearing date April 15th,

1884, and granted to John L. Boone for Improvements

in the System of Propelling Cars by means of Cables.

Letters Patent No. 230,774, bearing date August 3d,

1880, and granted to Walter N. Hawley for an Improved

Street Railway Car.

And whereas, the said party of the first part has agreed

to sell all his right, title, and interest in and to the said

several Letters Patent to the said party of the second

part, and the said party of the second part has agreed to

purchase the same.

Now this indenture witnesseth: That in consideration

of one dollar of lawful money of the United States, this

day paid to and received by the party of the first part

from the party of the second part, the receipt whereof is
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hereby acknowledged, and for otlier good and valuable

consideration it thereunto moving, the said party of the

first part doth b}^ these presents grant, bargain, sell, convey,

and assign unto the said party of tlie second part all the

right, title, and interest of said party of the first part of, in,

and to, each and every of the said several Letters Patent

hereinbefore mentioned or referred to, and each and

every one of the inventions, devices, and improvements

therein described, and all rights, liberties, and privileges

that were granted and secured by the said Letters

Patent, and the conveyances, assignments, and grants

thereof whicli have been or hereafter may be made to the

said party of the first part for, to, and in, and within and

throughout the whole of that part of the United States

and Territories thereof which lies west of the 106th de-

grees of longitude from Greenwich, England, subject,

nevertheless, to all the rights and licenses heretofore

granted under said Letters Patent for the construction

and operation of wire cable railways, or the use of any of

the inventions and devices thereby secured.

The same to be held and enjoyed by said party of the

second part for its own benefit, and for the benefit of its

assigns and legal representatives for and during the re-

mainder of the terms for which said Letters Patent were

granted as fully and entirely as the same would have

been enjoyed by the party of the first part had this sale

and assignment not been made.

In witness whereof, the said Market Street Cable

Company has caused its corporate seal to be hereunto

affixed, and these presents to be signed by its Vice-Presi-
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dent ill the absence of its President from the State, and

countersigned by its Secretary (pursuant to the order of

its Board of Directors heretofore made) the day and year

first above written.

(Seal) CHAS. F. CROCKER,
Vice-President Market Street Cable Company.

J. S. WiLLCUTT,

Secretary Market Street Cable Company. ',

J
'

|

Witnesses. N. T. Smith, C. E. Green.

Recorded July 15th, 1886. ^-~;,.
]

E. J., F. C. T.
'

-^

(Endorsed): No. 18 Ex. C. (Title of Court.) Filed

May 17th, 1892. Geo. W. Sproule, Clerk.
,

United States Circuit Court, District Montana.
'

Pacific Cable Railway Co.
"J %^"'i

vs. > No. 18.
'

r^'^ j.,.^

Butte City St. Ry. Co. )
";

Complainant's Exhibit D.—Respondent's Device.

S. C. H., Examiner.

Filed May 17tli, 1892. Geo. W. Sproule, Clerk; i

United States Circuit Court, District of Montana,

Pacific Cable R'y Co., \

vs. VNo. 18. '
[

^ '

:

Butte City Street R'y Co. )
r "n

Complainant's Exhibit—Watriss— 1.

S. C. H., Examiner.

Filed May 17, 1892. Geo. W. Sproule, Clerk.
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United States Circuit Court, District of Montana.

Pacific Cable R'y Co., \

vs. >No. 18.

Butte City Street R'y Co. )

Complainant's Exhibit—Watriss— 2.

S. C. H., Examiner.

Filed May 17, 1892. Geo. W. Sproule, Clerk.

>No. 18.

United States Circuit Court, District of Montana.

Pacific Cable R'y Co.,

Butte City Street R'y Co. }

Complainant's Exhibit—Watriss— 3.

S. C. H., Examiner.

Filed May 17, 1892. Geo. W. Sproule, Clerk.

'No. 11

United States Circuit Court, District of Montana.

Pacific Cable R'y Co.,

'

Butte City Street R'y Co. )

Complainant's Exhibit—Watriss—4.

S. C. H., Examiner.

Filed May 17, 1892. Geo. W. Sproule, Clerk.

And thereafter, to wit, on the 21st day of November,

1892, the following further proceedings were had and en-

tered of record herein, in the words and figures as follows,

to wit:

(Title of Court.)

November term, a. d. 1892; Monday, Nov. 21st, 1892.

Court convened pursuant to adjournment.





F/az.















%f
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Present: Honorable Hiram Knowles. United States

District J uclo'e for the District of Montana.

Pacific Cable R'y Co.,

vs. VNo. 18.I

Butte City Street R'y Co. )

This cause heretofore submitted to the court came on

this day for the judgment and decision of said court, and

thereupon, after due consideration, it is ordered and de-

creed that plaintiff' is the owner of Letters Patent num-

bered 304,863, bearing date September 9th, 1884, as

assignee of Henry Root, to whom the same was issued.

That Henry Root was the original and first inventor of

the car brake described in said Letters Patent.

That the defendant has infrinoed said Letters Patent

by the use of said car brake without the consent of

plain tifl".

That said car brake was not anticipated by that of the

Patterson car brake.

That the claim of the defendant is not a non-patentable

aggregation of well-known elements.

That plaintiff' is entitled to the injunction jirayed for in

its bill.

That a decree be entered in favor of complainant.

And thereafter, to wit: on said 21st day of November,

A. D. 1892, an opinion was filed in said cause, which said

opinion is in the words and figures as follows :

Knowles, District Judge. Plaintiff' is the assignee of

patent No. 304,803, issued by the United States to one

Henry Root for a track brake for railway cars. Plaintiff"

sues defendant in this action for an infrinoenient of these
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Letters Patent. The suit is one in equity, asking for an

accounting from defendant for the profits it may have

derived by the use of said brake, and to restrain defendant

from any further use of said brake device, and for other

relief The defendant makes several defenses to this action

of plaintiff. They are: First, non-infringenicnt of said

Letters patent; second, anticipation of the device named

in the patent; and third, that the claim of plaintiff is for

an aggregation of elements, and not patentable.

Considering the first defense, it appears to the court

from the evidence that the two brakes of plaintiff and

defendant, respectfully, are substantially the same. They

are used in the same way and intended to accomplish the

same end. There is no pretense on the part of the de-

fendant but all the mechanical contrivances in the one are

the same as those in the other, save as to one feature.

This feature is the manner in which the knee toggle

levers in each brake are connected to a rock shaft. Each

device has what is called a rock or rockino- shaft, and each

has knee or toggle levers attached to a block or shoe

which presses upon the railway track. In complainant's

device the toggle lever, Q, to which are attached the

other toggle levers, which are attached to the shoes, is

connected directly with the rock shaft of its device, while

in the device of defendant the toggle lever, Q, is attached

to a rod, which is attached to the rock shaft. I cannot

see that in the operation of the brake this rod acts in any

other way than as a means of connection with the rock

shaft. It is, then, a means of making an indirect con-

nection between said tooo^le levers and said rock shaft,
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instead of a direct one. The witness for the complainant,

Wilham H. Smyth, said in his evidence :

" Comparing the defendant's construction, as illustrated

in the drawing, Exhibit T>, with this description of the

patent, I find essentially the same construction as des-

cribed in the patent, a slight modification, however, being-

introduced, to conform to the requirements of the particu-

lar car track to which the brake mechanism is attached.

. . . . The modification which I have described in no

wise changes the principle of brake mechanism, or its

methods of operating, from that described in the patent,

Exhibit A."

In the evidence of Jesse M. Smith, witness for defend-

ant, the only thing which he claims is connected with de-

fendant's device that makes it different from plaintiff's

device is that in the brake as constructed by defendant

the brake might be separated from the rock shaft, and

operated by another appliance, or one could be separated

and one operated.

It is not pretended, however, that defendant's brake

was operated by any other means than the rock shaft;

only that it niight be otherwise operated,—how, does not

fully appear. It would appear to me, then, that as oper-

ated, the two devices are substantially the same. The

connecting toggle lever Q, with the rock shaft by means

of a rod or " link," as it is sometimes called, is only a

colorable variation from the device of plaintiff, and does

not prevent the device or mechanical structure of defend-

ant from being substantially the same as that of plaintiff's

and an infringement thereof

Ives vs. Hamilton's Ex'r, 92 U. S. 426.
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Marliinc Co. vs. Murpliy, 97 U. S. 120.

I do not tliiiik there is any device which fully antici-

pates plaintiff's, unless it be that of the patent of Patter-

son. That tooo'le joints were used before is abundantly

established. The}' were used in piintino- and hay, and

perhaps other presses. But it do(\s not appear that they

were ever used in the manner here used by plaintiff, in a

car brake, unless they were so used in the Patterson

device. They were never used to produce the result

achieved in these brakes, and no device is shown that

had the form of this. There may be a patentable inven-

tion discovered when old elements are so combined as to

produce a new and useful result.

Loojn Co. vs. Hio-ofins, 105 U. S. 591.

This, I think, occurred in these car brakes. Did the

Patterson brake anticipate that of plaintiff? That car

brake is very similar in some respects, if not in all, to

that of plaintiff. The witness, Jesse M. Smith, in his cross-

examination says, "that it is his opinion that the form of

connection in the Patterson brake is not strictly an

equivalent for that in the patent of plaintiff." I am not

prepared to say that the two brakes are not substantially

the same. Both perform the same functions in about the

same way. I am not, however, forced to decide as to the

substantial identity in mechanism of these two brakes.

There is another point more satisfactory to me, upon

which I can rest my decision. The evidence is uncon-

tradicted that Henry Root, the patentee of plaintiff's

patent, had, as early as 1882, prepared a model of his

brake, and in 1883, earl 3^ in the spring, had put his in-

vention into practical use upon some of the street cars in
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San Francisco. Patterson made his application for his

patent on February 10, 1883, and the patent bears date

of September 25th of the same year. There is no evi-

dence of any connection between Root and Patterson,

The first lived and made his model in San Francisco, Cal,,

and the latter in Philadelphia, Pa,

We have here presented in question of priority. Which
one of these must be considered the first inventor ? " The

settled rule of law is that whoever first perfects a ma-

chine is entitled to a patent, and is the real inventor."

Reed vs. Cutter, 1 Story, GOO.

Agawam Co, vs. Jordan, 7 Wall, 602,

Loom Co. vs. Hio'oins, 105 U, S. 580.

Whitely vs. Swayne, 7 Wall, 685.

" There is but one issue of fact in an invention suit.

That issue relates to the dates wherein the interfering

matter was respectively invented by the interfering in-

ventors. If the complainant's invention is the oldest,

the defendant's claim is void for want of novelty,"

Walk, Pat. sec. 317, There is no evidence as to when

Patterson perfected his machine or invented the same.

The granting of Letters Patent by the Commissioner

of Patents, when lawfully exercised, is prima facie evi-

dence that the patentee is the first inventor of that

which is described and claimed in them,

Seymour vs. Osborne, II Wall 516-538,

Where there is an interference claimed before the

Commissioner of the Patent OfHce, " the decision of the

Commissioner is prima facie evidence in favor of the
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patent last granted because, it is said, he would not have

granted it if he liad not decided it to be entitled to pri-

ority in point of" date of invention.

'

Walk. Pat. sec. 318.

Sewing MachineCo. vs. Stevenson, 1 1 Fed. Rep.

155.

Folding Box Co. vs. Rogers, 32 Fed. Rep. G95.

It would seem that there were two hearino-s between

Root and Patterson as to interference of their inven-

tions. At the first, Root's application was rejected; in

the second, this ruling was reconsidered, and a patent

awarded him. Under these circumstances it would ap-

pear that, if there is an^^ interference between the two

patents, the Commissioner must have decided in favor

of Root. The Commissioner of Patents does issue at

times two patents for the same invention, to different

persons. In so doing, he must, in effect, decide that

the person who obtains the last patent was the first in-

ventor. The evidence of the date at which Root made

his model and put his invention into practical use is not

disputed. Under these circumstances, I hold that Root

was the first inventor of the car brake in evidence.

I do not think tliat the point is well taken that this

brake is only an aggregation of elements, and hence not a

patentable combination. In the case of Seymour vs.

Osborne, supra, the Supreme Court said:

" Particular changes may be made in the construction

and operation of an old machine so as to adapt it to a

new and valuable use not known before, and to which

the old machine had not been, and could not be, applied
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without these changes; and under these circumstances,

that the machine as changed and modified produced a

new and useful result, it may be patented, and the patent

will be upheld under existing laws."

It seems to me that this was what was done in this

particular patent. It is in evidence that in San Fran-

cisco there has been a brake constructed somewhat like

this, but having only one pair of toggle levers to one

shoe. In this there are two such pairs of levers, and a

new and useful result is reached. It is not the case of

an aggregation of elements or parts. An aggregation not

patentable is one where each part performs its own func-

tion independent of the other parts, and no new result is

produced.

Hailes vs. Van Wormer, 20 Wall. 353.

Reckendorfer vs. Faber, 92 U. S. 347.

While in this case the parts are old, a new and useful

result, I think, is reached by their combined action. I

am strengthened in this view by the fact that the Com-

missioner issued the patent to Root. This makes the

ipsitent j)rhna facie evidence of both utility and novelty.

Cantrell vs. Wallick, 117 U. S. 089; G Sup. Ct.

Rep. 970.

Lehnbeuter vs. Holthaus, 105 U. S. 94.

And so strong is this presumption that it can be over-

come only b}' evidence which establishes this want of

novelty or utility beyond a reasonable doubt. I there-

fore find that plaintiff is the owner of Letters Patent num-

bered 304,863, bearing date September 9, 1884, as assignee

of Henry Root to whom the same were issued; that
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Henry Root was tlio orioiiial and first inventor of tlie car

brake described in said letters, tliat the defendant has

infringed said Letters Patent by tlie use of said car brake

witliout the consent of plaintifi'; that said car brake was

not anticipated by that of tlie Patterson car brake; that

the claim of defendant is not a non-patentable aggregation

of well-known elements; that plaintiff is entitled to the

injunction prayed for in its bill.

And thereafter, to wit, on the 5th day of December,

1892, the following further proceedings were had and en-

tered of record herein, in the words and figures as follows^

to wit:

(Title of Court.)

November Term, A. D., 1892; Monday, Dec. 5th, 1892.

Court convened pursuant to adjournment.

Present: Honorable Hiram Knowles, United States

District Judq'e for the District of Montana.

Pacific Cable Railway Company, "\

vs. I No. 18.

Butte City Street Railway Company,
'

Counsel for complainant presented in open Court an

Interlocutory Decree, which was duly signed and ordered

entered and filed. Thereupon counsel for defendant asked

for and was granted a stay of injunction for thirty days;

and thereupon, it is ordered that defendant file a bond in

the sum of $3,000, to serve as a supersedeas bond; and,

thereupon, stay of injunction ordered pending appeal.

And thereafter, said Interlocutory Decree was duly

entered and enrolled, which said enrollment is in the

words and fissures following-:
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hi the Circuit Court of the United States, Ninth Judicial

Circuit, in and for the District of Moyitana.

Pacific Cable Railway Company,

Complainant,

vs.

Butte City Street Railway Company,

Defendant.

In Equity.

No. 18.

At a stated term, to wit, the April Term of 1892, of

the Circuit Court of the United States, in and for the

Ninth Judicial Circuit, District of Montana, held at the

Court room thereof, in the City of Helena, State of

Montana, on Monday, the 2Lst day of November, 1892.

Present: Hon. Hiram Knowles, U. S. District Judgre,

holding the United States Circuit Court for said District.

This cause having heretofore come on to be heard upon

the Bill of Complaint of the complainant, and the An-

swer of the defendant thereto, and the replication of the

complainant, and proofs oral and documentary taken and

filed in said Court and being now of record, and having

been argued by Wm. F, Booth, Esq., for complainant,

and Geo. H. Knight, for defendant, and submitted to the

Court for consideration and decision, and the Court

having duly considered the same, and being now fully

advised in the premises: It is ordered, adjudged, and de-

creed, and the Court doth hereby adjudge and decree as

follows, to wit:

That those certain Letters Patent of the United States

granted and issued on the 9th day of September, 1884,

to Henry Root, numbered 304,863, for Improvement in

Railway Car (being the Letters Patent set forth in the
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Bill of Complaint), are good valid in law; tliat said Henry

Boot was the true, original, and first inventor of the in-

vention described, claimed, and patented in and by said

Letters patent; that the Pacific Cable Bailway Company,

the complainant herein, is the sole and exclusive owner

and liolder of said Lett(;rs Patent for, to, and in the whole

of the United States and Territories thereof which lies

west of the lOGtli degree of longitude west from Green-

wich, England; that the defendant herein, the Butte City

Street Railway Company, a corporation organized and

existing under and by virtue of the laws of Montana,

without the license or consent of complainant, at Butte

City, State of Montana, since the complainant became

the owner and holder of said Letters Patent, has infringed

upon said Letters Patent and the exclusive rights and

privileges of said complainant under the same; that is to

say, by making and using railway cars containing the in-

vention and improvement described in and by the said

Letters Patent as is charged in the Bill of Complaint.

It is further ordered, adjudged, and decreed that the

complainant herein does have and recover of and from the

said defendant, the Butte City Street Railway Company,

a corporation as aforesaid, the gains, profits, and advan-

tages which it has made or received, or which have arisen

or accrued to it from or by reason of the infringements

aforesaid, and also any and all damages which the com-

plainant has sufl:ered or sustained from or by reason of

said infringement, together with costs of suit.

And it is further ordered, adjudged, and decreed that

the case be referred to A. C. Botkin, Esq., the Master in

Chancery of this Court, to ascertain, take, state, and re-
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port to this Court an account of the nuinher of railway

cars made and used by the said defendant containing' the

invention claimed and patented in and by the said Let-

ters Patent, and also the gains, profits, and advantages

which the said defendant has made or received, or which

have arisen or accrued to it from and l)y infringing u})on

the said Letters Patent, and also the amount of damages

which the complainant Inis suffered and sustained from

and by reason of said infringement.

It is further ordered, adjudged, and decreed that the

complainant have the right to cause an oral examination

under oath of the officers, directors, agents, servants, and

employees of the said defendant corporation and each of

them and any other \^•itnesses necessary to take said ac-

counting; and also the right to inspect and to have pro-

duced before the Master, all books, vouchers, contracts,

papers, and other documents belonging to or in the pos-

session of or under the control of the said defendant,

showing or tending to show or containing any evidence

bearing on matters or thinojs material to the accountinof.

It is further ordered, adjudged, and decreed that the

said defendant corporation, its agents, servants, workmen,

employees, officers, and directors be and they are hereby

forever perpetually enjoined and restrained from making,

using, or selling, or offering for sale any railway cars con-

taining the invention or improvement covered and pat-

ented in and by the said Letters Patent, and from in-

fringing said patent in any manner whatever.

HIPAM KNOWLES, Judge.

(Endorsed): (Title of Court and Cause). Interlocutory
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Decree. Entered and filed Dec. 5tb, 1892. Geo. W.

Sproulc, Clerk.

And thereafter, to-wit, on tlie 24th day of August a. d.

1893, a stipulation was duly tiled herein, which said stip-

ulation is in the words and figures as follows, to wit:

—

In the Circuit Court of the United States, Ninth Judicial Cir-

cuit, in and for tJie District of Montana.

Pacific Cable Railway Company,

Complainant,
^ In Equity.

'^-
' No. 18.

Butte City Street Railway Company,

Defendant.

Stipulation.

It is hereby stipulated, agreed, and consented to by and

between the respective parties hereto as follows:

That the order heretofore made referring this cause to

the Master in Chancery of this Court, to ascertain, take,

state, and report an accounting herein may be vacated;

that the order heretofore made allowing an appeal from

the Interlocutor}^ Decree in said cause may be vacated;

that the citation issued on appeal but not served, may be

w^ithdrawn.

That the supersedeas bond on said appeal given by the

defendant herein may be declared void and the sureties

thereon be released and exonerated.

That the order suspending injunction pending appeal

may be vacated, and that the injunction heretofore or-

dered may be continued in force.

That the court may enter final decree in favor of com-

plainant and against defendant for the sum of one hun-
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(Ired dollars as full tlaiiiages and profitw to which the

coiiiplainaiit is entitled by reason of the infringement of

the defendant, toi-ether with costs of suit amountingf to

the sum of eighty-one dollars and thirty-five cents.

C. P. DRENNEN,
Solicitor for Complainant.

WM. E. BOOTH,
Of Counsel for Complainant.

F. T. McBRIDE,
GEO. H. KNIGHT,

Solicitors for .Defendant.

(Endorsed): (Title of Court and Cause.)—Stipulation

—Filed Aug. 24th, 1893. Geo. W. Sproule, Clerk.

And thereafter, to- wit: On the 28th day of August,

1893, tlie following further proceedings were had and en-

tered of record herein, in the words and fiofures followingf,

to-wit

:

[Title of Court.]

April Term, a. d. 1893, Monday, August 28th, 1893,

10 A. M., Court convened pursuant to adjournment.

Present : Honorable Hiram Knowles, United States

District Judge for the District of Montana.

Pacific Cable Railway Company,

Complainant.

vs. y No. 18.

Butte City Street Railway Company,
j

Defendant, j

Upon filing stipulation herein and in accordance there-

with decretal order signed and ordered filed and entered,

and thereupon final decree signed and orderedfiled and

entered.
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And at .said time said decretal order as ordered filed

and entered was duly entered, which said decretal order

is in the words and figures as follows, to wit:—

-

In the (Hrcuit Court of the United States Ninth Judicial

Circidt, in and for the District of Montana.

In Equity.

No. 18.

^ Decretal Or-

der.

Pacific Cable Railway Company,

Complainant,

vs.

Butte City Street Railavay Company,

Defendant.

Upon the filing of a stipulation of counsel for the re-

spective parties consenting thereto, it is hereby ordered

that a final decree be made and entered in accordance

with the terms of said stipulation.

Counsel will prepare and submit the necessary decree.

HIRAM KNOWLES, U. S. Dist. Judge.

(Endorsed) : (Title of Court and Cause). Decretal

Order. Filed and entered Aug. 28th, 1893. Geo. W.

Sproule, Clerk.

And at said time said final decree as ordered filed

and entered was duly entered which Final Decree is in

the words and figures as follows, to wit :

—

In the Circuit Court of the United States, Ninth Judicial Cir-

cuit in and for the District of Montana.

Pacific Cable Railway Company, 1

Complainant,

vs. ^
r

Butte City Street Railway Company,
j

Defendant. i

Final Decree.

The Court having upon the filing of a stipulation of

In Equity.

No. 18.
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counsel for the respective parties consenting thereto,

ordered that a final decree be made and entered in accord-

ance with the terms of said stipulation.

Now, therefore, by virtue of the law and by reason of

the premises aforesaid, it is hereby ordered, adjudged, and

decreed, that the order heretofore made referring this

cause to the Master in Chancery of this court, to ascertain,

take, state, and report an accounting herein be vacated.

That the order heretofore made allowing an appeal from

the Interlocutory Decree in said cause to be vacated.

That the citation on appeal issued but not served, be with-

drawn. That the supersedeas bond on said appeal given

by the defendant herein is void and the sureties therein

are released and exonerated.

That the order suspending injunction jiending appeal

be vacated and the injunction heretofore ordered be con-

tinued in force.

That the sum of one hundred dollars be paid by the

defendant to the complainant herein as full damages and

profits to which the said complainant is entitled by reason

of the infringfement of the defendant, and that the said

defendant pay to the said complainant the sum of eighty,

one dollars and thirty-five cents as costs of suit.

Done in open court this 28th day of August, a. d.

1893. HIRAM KNOWLES,
U. S. Dist. Judge.

(Endorsed). (Title of Court and Cause). Final De-

cree. Filed and Entered Aug. 28th, 1893. Geo. W.
Sproule, Clerk.
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Enrollment.

In the Circuit Court of the United States, Ninth Circuit,

District of Montana.

Pacific Cahle Railway Company,
]

Complainant, l

vs. y No. 18.

Butte City Street Railway Co.
I

' Defendant, j

The complainant herein filed its Bill of Complaint

herein on the 15th day of April, 1890, which is hereto

annexed; two subpoenas to appear and answer in said

cause were thereupon issued, returnable on the second

day of June, 1890, and said subpoenas were returned duly

served, which said subp«nas are hereto annexed ; the

respondent appeared herein on the 27tli day of May, a. d.,

1890, by F. T. McBride, Esq., its solicitor; on the 2ist

day of July, 1890, an amended bill was filed herein, which

is hereto annexed; on the 24th day of September, 1890,

the appearance of Geo. H. Knight, Esq., and Geo. Hal-

dorn, was duly entered herein for respondent. On Sep-

tember 24th, 1890, respondent filed its answer herein,

which is hereto annexed; on the 28th day of October,

1890, a replication to said answer was filed herein,' which

is hereto annexed; on the 2d day of June, 1891, an

amendment to answ^er was filed herein, which is hereto

annexed.

Thereafter an Interlocutory Decree was duly signed,

filed, and entered herein, which is hereto annexed.

Thereafter, to wit, on the 24th day of August, 1893, a

stipulation was duly filed herein, which said stipulation is

hereto annexed.



vs. Pacific Cable Railway Co. 149

On he 28tli clay of August, 1893, a decretal order was

duly signed, filed, and entered herein, which said decretal

order is hereto annexed.

Thereafter, to wit, on the 28th day of August, a, d.

1893, a final decree was duly signed, filed, and entered

herein, which is hereto annexed.

Whereupon said pleadings, subpcenas, interlocutory de-

cree, stipulation, decretal order, and final decree are hereto

annexed, said final decree being duly signed, filed, and

enrolled pursuant to the practice of said Circuit Court.

Attest my hand and the seal of said Circuit Court this

28th day of August, a. d. 1893.

(Seal) Geo. W. Sproule, Clerk.

(Endorsed): (Title of Court and Cause.) Enrolled

Decree. Filed and entered August 28th, 1893. Geo.

W. Sproule, Clerk.

And thereafter, to wit, on the 28th day of August,

1893, the defendant herein filed its assio'nnient of errors

herein, which said assignment -of errors is in the words

and figures as follows, to wit

:

United States Circuit Court, District of Montana.

Pacific Cable Railavay Company,
]

I

vs. ^-No. 18.

Butte City Street Railway Company,
j

Assignment of Errors.

In the matter of the appeal of the Butte City Street

Railway Co. from the Decree of the Circuit Court of the

United States for the District of Montana, in a certain

cause wherein the Pacific Cable Railway Company was

complainant, and the said Butte City Street Railway
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Company was respondent, to tlie United States Circuit

Court of Appeals, for tlie Ninth Circuit.

Tlie said Butte City Street Railway Company makes

the tollowing- Assignment of Errors :

First. That the Court below erred in finding that the

claim of the Root patent in suit No. 304,803, was a good

and valid claim, and not for any aggregation of elements.

Second. That the court below erred in holding that

the claim of the Root Patent in suit was for a patentable

combination.

Third. That the Court below erred in findino- that the

Root Patent in suit was not anticipated by the Godwin

patent, issued January 17, 1873, No. 140,033, and the

Huntington & Carter patent, issued Ma}^ 17, 1872, No.

126,394, and the Patterson patent, issued September

25th, 1883, No. 285,507.

Fourth. That the court erred in finding that the de-

fendant infringed said Root Patent in suit.

Fifth. That the Court below erred in not dismissinor

the Bill of Complaint. F. T. McBRIDE,
Solicitor for Appellant.

(Endorsed.) (Title of Court and Cause.) Assignment

of Errors. Filed Aug. 28th, 1893. Geo. W. Sproule,

Clerk.

And thereafter, to wit: on the 28th day of August,

A. D. 1893, the following further proceeduigs were had

and made of record herein in the words and figures as

follows :

(Title of Court.)

April term, a. d. 1893. Monday, August 28th, 1893,

10 a. m. Court convened pursuant to adjournment.
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^No. 18.

Present: Honorable Hiram Knowlcs, UnitedStates

District Jucb'e for tlie District of Montana.

Pacific Cable Railway Company,
^

Complainant,

vs.

Butte City Street Railway Company,
j

Defendant, i

Solicitor for defendant this day filed assignment of

errors, and in open court presented defendant's petition

for appeal, which after due consideration and in open

court it is ordered that the appeal be and the same is

hereby allowed as prayed for and bond on appeal herein

ordered fixed in the sum of five hundred dollars.

And on said day and at same time defendant's petition

for appeal was duh^ filed which said petition for appeal

together with order allowing appeal endorsed thereon is

is in the words and figures as follows, to-wit:

—

United States Circuit Court, District of Montana.

Pacific Cable Railway Company,
j

Complainant and Appellee, I

vs. y

Butte City Street Railway Co.,

Defendant and Appellant

Case No. 18.

The above-named defendant, considering itself ag-

grieved by the decree entered herein on the 28th day of

August, 1893, in the above entitled proceeding, doth

hereby appeal from said decree to the Circuit Court of

Appeals for the Ninth Judicial Circuit, and prays that

this appeal be allowed, and that a transcript of the record
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of proceedings, and paj^TS upon whieli said decree was

made duly authenticated, may be sent to tlie clerk of the

Court of Appeals for the Ninth Circuit.

F. T. McBRIDE,
GEO. H. KNIGHT,

Attys. for Deft, and Appellant.

And now, to-wit: On the 28th day of August, 1893>

it is ordered that the appeal be allowed, as prayed for.

HIRAM KNOWLES, U. S. District Judge.

Annexed to said petition for allowance of appeal being

the following notice and stipulation:—

United Slates Circuit Court, District of Montana.

Pacific Cable Railway Company,
]

Complainant and Appellee.

vs. l>Case No. 18.

Butte City Street Railway Company,

Defendant and Appellant.

Messrs. C. P. Drennen,

Attys. for Complainant.

Gentlemen—Please take notice that on the 28th day

of Aug., 1893, after final decree, or as soon thereafter as

counsel can be heard, we will present to his Honor, Judge

Knowles, at Helena, Montana, a petition for appeal in

the above cause (a copy of which is herewith handed

you.)

Very Respectfully,

F. T. McBRIDE,
GEO. H. KNIGHT,

Attys. for Deft. & Appellant.
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It is hereby stipulated and agreed that tlu? followino'

petition attached hereto may be presented to liis Honor,

Judo-e Knowles, for his action thereon Ausr. 28, 1893,

after final decree in said case has been signed.

C. P. DRENNAN, for Complainant.

F. T. McBRIDE, for Defendant.

(Endorsed) (Title of Court and Cause). Appeal and

Allowance. Filed August 28, 1893, Geo. W. Sproule,

Clerk.

And thereafter on the 30th day of August, a. d., 1893,

defendant and appellent herein filed its appeal bond

which said appeal bond as approved and filed is in the

words and figures as follows, to-wit

:

United States Circuit Court, District of Mcmtana.

Pacific Cable Railway Company,
)

Complainant and Appellees,
!

vs. [- In Equity.

Butte City Street Railavay Company,
|

Respondent and Appellant. J

Know all men by these presents that we, Butte City

Street Railway Company, as principal, and J. Ross

Clark and Lee W. Foster, as sureties, are held and

firmly bound unto the above named Pacific Cable Rail-

way Compan}', in the penal sum of five hundred ($500.00)

dollars to be paid to the said Pacific Cable Railway

Company for the payment of which well and truly to be

made we bind ourselves and each of us, our, and each of

our heirs, executors, administrators, and successors jointly

and severally firmly by these presents, sealed with our

seals, and dated this 29 day of August, a. d., 1893.

Whereas, tlie above named Butte City Street Railway
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Company lias taken out an appeal to the Circuit Court of

Appeals of the United States for the Ninth Judicial Cir-

cuit, to reverse the decree rendered in the above entitled

action by the Circuit Court of the United States for the

District of Montana.

Now, therefore, the condition of this obligation is such

that if the above-named Butte City Street Railway

Comoany shall prosecute said appeal, to effect and an-

swer all damages and costs if it fail to make said appeal

o-ood, then this oblio-ation shall be void, otherwise the

same shall be and remain in full force and virtue.

Butte City Railway Co.

J. R. Wharton, Gen. Mgr.

J. Ross Clark.

Lee Foster.

The above and foregoing security is approved.

HIRAM KXOWLES, Judge.

State of Montana,
\

County of Silver Bow.
j

J. Ross Clark and Lee W. Foster, sureties on the

above and foregoing undertaking, each for himself, sa\'s

and does solemnly swear that he is worth the sum of five

hundred dollars in real estate in his own name in Silver

Bow County, Montana, after paying all just debts and

liabilities. " J. Ross Clark.

Lee W. Foster.

Subscribed and sworn to before me this 29 day of Au-

gust, 1893.

(Seal.) F. T. McBride, Notary Public.

(Endorsed) : (Title of Court and Cause.) Appeal Bond.

Filed Aug. 30th, 1893. Geo. W. Sproule, Clerk.
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United States of America, |
District of Montana, j

'

"

In the Circuit Court of the United States, Nitith Circuit

District of Montana.

I, George W. Sproule, Clerk of said Circuit Court, do

hereby certify and return to the Honorable United States

Circuit Court of Appeals for the Ninth Circuit, that the

foregoing volume consisting of 178 pages, numbered con-

secutively from 1 to 178, inclusive, is a true, correct, and

complete transcript of the records, process, pleadings,

orders, testimony, exhibits, opinion, interlocutory decree

and final decree, and other proceedings in said cause and

of the whole thereof as appear from the original records

and files of said Court; and I do further certify and re-

tuin tliat I have annexed to said transcript and included

within said paging the original citation, together with

acceptance of service thereof.

In witness whereof I have hereunto set my hand and

affixed the Seal of said Court at Helena, in the said

District of Montana, this 2 1st day of September, a. d.

1893.

(Seal) Geo. W. Sproule, Clerk.

(Endorsed): No. 148. United States Circuit Court of

Appeals for the Ninth Circuit. Transcript of Record.

Butte City Street Railway Company, Appellant, vs.

Pacific Cable Railway Company. Appealed from tlio

Circuit Court of the United States for the District of

Montana. Filed September 28th, 1893. F. D. Monck-

ton. Clerk.
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UNITED STATES CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT.

BUTTE CITY STREET RAILWAY
COMPANY,

Defendant and Appellant,

vs. > No. 148.

PACIFIC CABLE RAILWAY COM-
PANY,

Complainant and. Appellee.

BRIEF FOR APPELLANT.

This is an appeal from the iiiial decree of the United

States Circuit Court, for the District of jNEontana.

Statement of the Case.

Thesuit was broil f»ht for the alleged infringement of

V. S. Letters-Patent No. 304,8^>3, issued September

9th. 188-4:, to Henry Root, and the title to which was

6ub.sequently acquired by the appellee. The invention

as stated in the patent, is for an inij)rovement m rail-

way cars. The patent is to be found on page 117 of

the recoid.

'I'he court below found tiiat the j>atcnt was good and

valid, and that the defendant infringed, ancl entered



an interlocutory decM-ee, with ;in accounting, and upon

the filing of a stipulation (see page 144 of record) that

the parties had agreed on the measure of damages, a

final decree was entered (see page 146 of record) fi'om

which this ap])eal is taken.

The defendant l)elow contended that it had not in-

fringed the patent ; that the patent was anticipated,

and that the claim of the patent was for an aggrega-

tion of elements, and not for a legitimate combination.&'

Assignment of Errors.

The following is a copy of the assignment of errors,

which will be found on oage 149 of the record :

—

First. That the court below erred in findmg that

the claim of the Root patent in suit, 'No. 3{4,86o, was

a good and valid claim, and not for an aggregation of

elements.

Second. That the court below erred in holding that

the claim of the Root patent in suit was foi' a patent-

able combination.

Third. That the court below erred in finding that

the Root patent in suit was not anticipated by the

Godwin patent, issued January 17, 1873, ISTo. 140,033

and the Huntington & Carter patent, issued May 7th,

1872, No. 126,394, and the Patterson patent issued

September 25th, 1883, Xo. 285,507.

Fourth. That the court below erred in finding that

the defendant had infringed said Root patent in suit.

Fifth. That the coui't below erred in not dismissing

the bill of complaint.

'



Argument.

The Hrst and second assig-nments of errors may be

considered together.

The single claim of the patent in suit reads as follows :

" Tn a car, the combination of the knee-levers sus-

pended from the truck-frame, having their angles

united by a connecting-rod, V, the track-shoes sus-

pended from the lower ends of said levers parallel with

the track, the transverse shaft M, ccmnected to the

upper end of one paii" of the levers, the crank-arm 'N,

the connecting-rod (), and the operating-lever; sub-

stantially as described."

We contend that there is no legitimate combination

between the first three elements of the claim, to wit:

the knee-levers, the connecting-rod, V^, and the brake-

shoes, and the last four elements of the claim, to wit,

the shaft M, the ci"ank-arm I*^, the connecting-rod O,

an<1 the operating-lever, P.

For convenience we here give a cut of the complain-

ant's structure.

ROOT liTLVKE.



It si>eins [)erfe('tly evident that there is no co-

operation between the knee-levers or tog-g-le-levers,

when connected by the rod Y for operating the brake-

shoe and tlie particular mechanism comprising the

other four elements of the claim, by which these parts

are operated. They might be operated by any othei*

mechanism.

We will show, when we come to the question of

anticipation, that there was nothing new with Root

in the use of two toggles, connected by a rod, and

these parts being old, and whether they were old or

not, there seems to be no legitimate combination, and

therefore no invention in Root's combining with these

parts a particular mechanism, such as the last four ele-

ments of the claim, which do not operate to produce any

diffei'ent result than if some other form of mechanism

for transmitting action or power had been employed.

Root merely combined or associated the first three

elements of the claim with a form of mechanism for

imparting movement to these elements, and then

claimed in combination with the first three elements the

specific form of device for imparting movement to them,

the specific form for imparting movement which he

describes and claims not having any different effect

upon the fii'st three elements then if some other form

of mechanism had been employed.

We submit that this is an aggregation, pure and

simple ; see Reckendorfer v. Faber, 92 U. S. 373 ; Loom
Co. V. Higgins, 15 Blatch. 447, and Brinkerhoff v.

Aloe, 13 Supi-eme Court Reporter, 221.



In the latter case cited the patent was on a specuhim,

and the second claim of the patent, as stated in the

opinion of the conrt, was for an incline, in combi-

nation with a tube, slot and slide, and the court held

that this claim was void because each element of the

claim performed only its expected and usual function,

and was not in any way affected by any, or all, of the

other elements.

In this case the court said :

—

" A claim consistino- of a number of elements which

do not co-act to produce a new and useful result is a

mere aggregation and not a patentable combination.

'' Where several old elements are so combined as to

produce a better instrument than was formerly in use,

but each of the old elements does only what it formerly

did in the instrument for which it was borrowed, and

in the old way, held, that the combination is not a

patentable one."

In the very recent case of Adams y. Bellaire (de-

cided Kov. 16, 1891), 141 U. S. 539, the Snpreme

Court said :

—

Letters-patent No. 50,591, issued October 24, 1865,

to John II. Irwin foi- an improvement in lanterns,

whereby the metal top is secured to the wire guard-

frame by a hinge on one side and a spring-catch on the

other, are void for want of patentable invention, as the

alleged invention only consists of an aggregation of

old devices, without producing an\^ novel result.

In the case at bar, the toggle-levers with their con-

necting-bar Y perform their function independently of
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the i)articular means specified in the claim for operat-

in<»' them (see record, p. 35).

Tlie third assigmnent of error is that the conrt be-

low erred in not iinding- that the ])atent was antici})ated,

in view of earliei* patents.

' We snbmit that the only featni-e of the slightest

importance in complainant's patent, is the idea of nsing

a donble toggle for each brake-shoe, these toggles

being connected at their centers by a bar oi* rod V, so

as to get a parallel movement of the shoe. We snbmit

that any sj^stem of levers for operating such a device

is, at this late day, (jnite Avithin the range of mechan-

ical skill. Mechanics arrange levers, rods, cranks,

shafts and pivots to snit the case. It is done in the

work-shop every day and no one thinks for a moment

that he is making an invention.

We fnrther. submit that this double toggle arrange-

ment is a mere form of power, operating no differently

in a brake, than it would operate to move any other

object, and that if we can show that the double toggle,

connected by a bar or rod V, was old for imparting"

movement to produce ])ressnre, that then there is noth-

ing in this patent.

We are sustained in our view, that there is nothing

in the mechanism of the patent for moving the toggles,

by complainant's own witnesses.

Complainant's expert witness, Smyth, testifies on

page 90 of the record, as follows:

—

"x-Q. 30. Well, there is nothing new in the combina-

tion of elements there, is there, for instance the com-



bination between the arm P and the hnk O, as operated

upon 'N and the rocking shaft M ; that particular com-

bination as it appears there is used in other mechanical

contrivances, isn't itV A. Yes, sir.

x-Q. 31. Now, fi-oni that point down to the connec-

tion of the link with the upper part of the toggle

levers, R, Q, this practically applied the same

mechanical principle as is applied in the arm link and

rocking shaft, P, Q, MV A. Yes, sir.

x-Q. 32. Then, if I understand you, the practical

part of this invention is the second set of toggle levers

being united fii-st by the link V, which procures an

even pressure upon the whole length of the brake?

A. Yes, sii-; that is correct."

The witness then states that these toggles would be

inoperative without some means for removing them.

Of course they would. But our position is that if

there is no novelty in the means for moving the doul^Ie

toggles, and we can show that double toggles are old,

then there is nothing in the combination, so far as

invention is concerned, for there is no new result

produced.

It seems to us from what his Honor, Judge Knowles,

says in his opinion, that he failed to comprehend this

point.

Complainant's witness, Thomas, testified (see page

53 record ) :
—

" 31 Q. Are you familiar with the track brakes used

on the different cable roads in this cityV A. Well, I

am a little conversant with the track bi-akes used on

the California street.



82 Q. Is that track brake the same as this? A. It

has got only one toggle in place of two.

38 Q. That is, it has only one toggle instead of two

toggles to each brake-shoe? A. Yes, sir.

34: Q. How long has that ti'ack brake on the Cali-

fornia road been used? A. Since 1878, I think.** * * * **-x-**
39 Q. How was the toggle of the track brake of the

California street road moved to operate the brake? Is

it moved by a shaft? A. Yes, sir.

10 Q. How is the toggle connected to the shaft?

A. It is connected with a link, something similar to

this over here (referring to Root patent in suit).

41 Q. Was there a crank on the shaft similar to the

crank ]S^ of the Root patent? A. Yes, sir ; something

similar to it.

42 Q. Was there a rod similar to the rod O of the

Root patent? A. Yes, sir.

43 Q. As I understand, then, this track brake which

was put on the California sti-eet road in 1878, and which

has been in use on that road ever since is the same as

that shown in the Root patent in suit, except that it

only had one toggle instead of two connected by a link?

A. Yes, sir.

44 Q. Then if the toggle T, U and link Y shown in

Fig. 3 were omitted, the Root patent would then illus-

trate the track brake put in use on the California street

road in 1878, and which has been in use on that i-ail-

road ever since? A. Yes, but the toggle was hung
from the car body instead of from the truck."''

It was admitted by counsel for complainant (see page

54 record), that the California street road was built

in 1878.
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This testimony shows most conclusively that so far as

the Root patent is concerned, there is no originality in

the mechanism for imparting movement to the toggles.

Mr. Root went on the stand and testified that in the

California street road, the shaft M was connected to

the toggles at their pivot, and that a spring was used

instead of a weight, as shown in the Root patent, to

hold the shoe up off the track. Both of these features

are, we submit, entirely immaterial, for so long as the

shaft M, to which the toggles were connected, was

used in the California street brake, there would cer-

tainly be no invention in connecting the rod O to the

shaft, instead of connecting it to the pivot of the tog-

g-les, and so far as a spring being used in lieu of the

[jounter-balance weight, the weight is not a feature of

bhe claim of the patent, and there is no evidence that

bhe defendant is using a weight.

In addition to this testimony by complainant's own

witnesses, defendant's witness. Smith page 35 record),

testified that the first three elements of the combina-

tion of the claim constitute the brakes propei", the

last four elements of the combination are simply links

by which the power of the operator is t)'ansferi'ed to

the brake mechanism.

We submit that this clearly enough shows that

there is no novelty in the Root patent, so far as the

mechanism for transmitting motion to the toggles is

[concerned : and that it is only such an arrangement

of parts as any mechanic would apply is, we think,

self-evident.
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The patent of Godwin (see i)a<i:e 7o recoi-d) shows

that it was old to use two tog-gles connected by a

bar or rod, the tog-gles being connected at one end to

a fixed ol)ject, as in the Koot patcsnt in suit, and the

other end being connected to the object moved by the

toggles. In the Godwin case it is the platen of a.

baling press that is moved. In the Root device it is

the shoe of a l)rake mechanism that is moved, but this

seems to make no difference. If the device for im-

parting movement operates the same in either case,

there was certainly no invention in Root applying

Godwin''s mechanism to a car brake.

Some evidence Avas offered by the appellee (see page

65 record), to the effect that a double toggle, such

as appears in the Root patent, produces a parallel move-

ment of the brake-shoe. Considerable importance was

attached to this, owing to the fact that the appellant's

evidence (see record bottom page 101 ef seq. and the

four sheets of drawing inunediately preceding page

loo), shows that it was old to use a single toggle, but

whatever there may be in the double toggle affording

a parallel movement (which of course is the case), is

fully met by Godwin.

The courts have frequently held that where the

operation of the parts are the same, it is immaterial

w^hether the anticipating device was used for the same

purpose as the device of the patent, oi' not.

In the case of Blake v. San Francisco, 118 U. S.

682, the Supreme Court said :
—

•* When the public has acquired in any way the right
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) use a machine or device foi- a particular purpose

: has the right to use it for all the like pur])oses to

fhich it can be applied/'

* % 45- -X- * ^ ii -K- *

" If there is any qualification of this I'ule, it is that

• a new and different result is obtained by a new

pplication of aii invention, such new application may

e patented as an improvement on the original inven-

on ; but if the result claimed as new is the same in

haracter as the oi'iginal result, it rvill not he deemed

new result for this purpose/'

We submit that this decision fits the case at bar

xactly.

In its rebuttal testimony (page 67 record) the com-

lainant tried to attach some importance to the fact

lat in the Koot patent the rod O is connected to the

haft M, instead of to the })ivot of the toggle, as in

le brake on the Califoi-nia street road, and as shown

1 the Godwin patent referred to, giving as a reason

lat when the rod O is attached to the pivot of the

^ggle that there is a time during the movement of

lie toggle when the rod is pulling in the direction

i' the length of the toggle, power being thereby lost.

We think this is a fallacy. What difference does it

lake whether the rod O i)ulls in the direction of the

?ngth of the toggle arms, or in the direction of the

'ngth of til e cranh arm N of the Root patent? It has

ot to do one or the other, and it seems to us that it

as long as it is broad, which it does.

However, there is nothing new about attaching the
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power to the shaft on which the short arm of the tog-

gle is secured, for it is shown in Defendant's Exhibit

Huntington & Carter patent of 1872 (see page 76

record). We have had a small model made to illus-

trate this movement. The patent shows the short arm

of the toggle formed in one part with the moving

lever, but of coiu-se it is only a mechanical equivalent

to have these parts separate and rigidly secure them to

the shaft which suppoi-ts them.

Counsel for the appellee argued below that it was

sought to anticipate the patent by a practice which had

been condemned by the courts, that is the practice of

anticipating a claim by finding some of the elements in

a certain earlier patent, and the remainder of the ele-

ments in another earlier patent, and he cited several

authorities in support of this proposition. He need

hardly have gone to the ti"ouble. It is fundamental

law that a combination claim, inhere the elements unite

hi accomplishing a new result^ cannot be anticipated

by finding one element here, and another there. Any
good combination claim would be defeated if this were

the law, but it is equally true that where the elements

of the combination perform only their old functions,

that such a claim is void, notwithstanding all of the

elements are not found in any one prior patent or

device.

The record shows in this case that Godwin had

Root's toggles connected by a bar or rod. To these

toggles Root added the old device used on the Cali-

fornia Street Road for operating the toggles. Of
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ourse putting- tliese various elements together, he has

, combination which is not found in any one earlier

ievice. but the toggles in his device [)erform the same

unction that they did in tlie Godwin device, and the

iperating means ])ert'<)rm the same function as they

[id in the California street device.

We submit that it is not good law to say that all of

hese elements have to be found in one earlier struc-

ure, and that there was invention in Root taking

Godwin's toggles and combining with them the Cali-

ornia street rock-shaft, crank, rod and lever.

In the case of Reckendorfer v. Faber, s.ujrra, the

latentee made a new coml)ination, but the court said

hat the rnbbei- tip did not act any differently when

lounted on a lead-pencil than what it did when

[lounted on any other stick, and the pencil did not act

ny differently with the i)resence of the rubber tip than

t^hat it would if the rubber ti}) wei'c absent.

Also in the case of Loom Co. v. Higgins, supra, the

ourt held that a machine might combine to produce a

esnlt, and not constitute a patentable combination,

lut be merelv an aii'gregalion.

In the case of Adams r. Bellaire, .szt^j?^^, the Supreme

^ourt said when the question of the patentability of an

tivention which is merely a new aggregation of old

lements, is submitted to a jury, it is pro})er to refuse

n instruction that, before the jKitent can be held in-

alid by reason of a ])rior patent, it is not sufficient to

ind one of the elements in ojie patent, a second in

iiother, rind a third in another.
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111 the ca.se at l)ar it waw not necessary for tlie apj)el-

laiit to sliow that Koot's toggles, with the connecting-

bar, liad heeii associated with tlie other elements of

the claim. It showed that the toggles, with the con-

necting bar, were old, and in view of the fact that

these parts did not act any differently when coml)ined

with the other elements of the claim, the claim does

not come under the decisions holding that a combina-

tion of elements, each acting on the other to prodnce

a new result, cannot be anticipated by finding some

of the elements in one earlier device, and the

remainder in another earlier device.

As an example, suppose, for instance, a pc^rson were

to interpose, say three pair of shafts and cranks

between the shaft M of the Root ])atent and the oper-

ating lever P, it would seem preposterous to sa}^ that

by doing so he would make a patentable invention, yet

no one could doubt that this claim, including these

additional elements, would not find all of its elements

in the Koot patent.

It would be just as philosophical, however, to argue

that Root did not anticipate such a claim because he

does not contain all of the elements of the claim, as

it is to argue that Crodwin does not anticipate Root

because his patent does not contain the particulai' old

mechanism found in the Root patent for operating the

toggles.

The fourth assignment of error is that the court

below erred in finding that the defendant had infringed

the Root patent.
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A cut of the defendant's brake is to befonnd follow-

ing page 132 of the record and a description of it is to

be found on i)ag*e 36 of the record.

The court will observe that in the complainant's

device each bi'ake-shoe is susjjended by a double toggle,

R Q, representing one of the toggles, and T, U, the

other toggle. These toggles ai'c connected at their

centers l)y a rod oi bar V . The ai'm Q of one of the

too'jiles is mounted on a shaft M, which extends across

the car to operate a similar arrangement of i)arts on

the other side of the car. On the shaft M is a crank

N, which is connected to the operating lever P l)y a

rod O. This is the construction which is specifically

embraced In' the claim of the patent.

We here <iive a cut of the defendant's l)rake.

—
Zd:^

defendant's brake.
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In the defendant's device, the hrake-shoes are sus-

pended by means of double toggles connected at their

centers by means of a bar or rod V practically the same

as in the complainant's patent, but the arm Q of the

toggle is not connected to the shaft M, as shown and

claimed in the patent, in any true sense of the word;

it is pivoted to a fixed object, and is extended beyond

its pivot, the extension being connected by a rod to a

crank extending downward from a shaft lettered M.

The shaft Mhas also an upwardly extending crank N,

which is connected by a rod O to the operating lever

P.

The difference between the defendant's brake and

that of complainant's patent is very clearly pointed out

by defendant's expert. Smith, in his testimony, page

37 record.

The fifth assignment of errors is general, and in-

cludes the state of the art as disclosed by the testimony

of several witnesses concerning the California street

brake, and general use of the levers, rods, cranks and

and rock-shafts for transmitting motion.

Kespectfully submitted,

WAEREN OLNEY,
GEO. H. KNIGHT,

Solicitors for Appellant.

October, 1893.
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UNITED STATES CIRCUIT COURT OF APPEALS

FOR THE iNlNTH CIRCUIT.

BUTTE CITY STREET RAILWAY i

COMPANY, 1

vs. \ No. 148.

PACIFIC CABLE RAILWAY COM- >

PANY, \

Appellee. I

APPELLEE'S BRIEF.

This is a suit in equit}' for the iufriiio-ement of a patent.

The suit was brought by the appellee herein against the

appellant in the Circuit pourt of the United States for

the District of Montana. That Court, upon final hearing,

found in favor of the complainant, present appellee, and

rendered and filed a written opinion, which appears in

the printed Record on this appeal, pages 133 to 140, and

may also be found in 52 Fed. Rep., 8G3. Thereafter an

interlocutory decree (page 141 of Record) was signed

and entered, after which the defendant took, but did not

proceed with, an appeal from said decree. Thereafter,

upon stipulation (page 144) the proceedings with regard

to this appeal were vacated, and a final decree in fav^or of

complainant was made and entered (pages 14(3 and 147).

From this decree the present appeal is taken to this Court

(page 151).

The assignment of errors are found on j)ages 149, 150.



The first asi^igiunent of error relied ui)Oii ))y the appellant

is, (hat the Court below erred in not sustaining the defense

that the elaim of the patent sued on is invalid, as being

for an unpatentable aggregation. To consider this, it will

be necessary, at the outset, to obtain an understanding of

the patent in suit and of the claim thereof.

It is a patent granted to Henry Root, September 9,

1884, for Raihvay Car. It is found on pages 116 to 120

of Record. The particular subject matter is a brake, and

especially what is known as a " track brake," by which is

meant a brake wdiich is moved into and out of frictional

contact with the track-rails, instead of with the wheels,

as in the case of the more common brakes.

The specification states " My invention relates particii-

larly to a track-brake for railway cars." The first part

of the specification describes the construction of a car,

which is not involved in this case. The description of

the brake mechanism commences (page 119), with "M'

is a shaft extending across the rear truck-frame," etc.,

and continues throughout the sj)ecification. This mech-

anism is illustrated by Figs. 2 and 3, sheet 2, of the

drawings. By looking at Fig. 2, a cross-shaft M^ will be

seen supported by the truck. This shaft is rocked or

oscillated by means of a crank-arm N, to which is at-

tached a connecting rod O, which extends to and is to be

connected with the operating lever P, shown in Fig. 1,

sheet 1.

It will be well at this point to avoid confusion by

pointing out that though the cross-shaft, which at first is

lettered M^ and is so marked in Fig. 2, is thereafter

designated by M, the prime having been dropped, and



the letter M appears without the prime in Fig. 3. The

foot-lever of Fig. 4 is also called M, but as this lever is

not involved in the case it will not he confusion to regard

the cross-shaft as M.

The brake connections being the same at each end of

shaft M, their character can be seen by reference to Fig.

o
O.

To the end of shaft M is connected the upper arm Q,

of a knee or toggle lever. To the lower end of this arm

is jointed the lower arm R of the same knee or toggle

lever, and the lower end of arm R is pivoted to the

brake shoe-holder S, near one end of it. Similar arms,

T and V of a second knee or toggle lever, are located on

the other side of the bolster, and the lower end of arm V
is pivoted to the brake shoe-holder S near the other end

of it. The joints of the two knee or toggle levers are

connected by a link V, so that they operate in unison.

The operation of this brake mechanism is this:

By throwing lever P in one direction, the connecting

rod O is drawn upon ; this, through crank-arm N, rocks

shaft M. The rocking of this shaft causes the connected

knee or toggle levers to straighten; that is, to carry

their arms or members toward a perpendicular. This

has the effect of pressing down the brake-shoe to its

work. The opposite movement of these parts raises the

brake-shoe.

The patent has but one clciim, to wit:

** In a car, the combination of the knee levers suspend-

ed from the truck-frame, having their angles united by a

connecting rod V, the track-shoes suspended from the

lower end of said levers parallel with the track, the trans-



verse shaft M coiiiiectcd to tlic u|)j)er cud of one pair of

levers, the crank-ai-ni X, the connecting rod (), and the

operating lever, substantially as described."

Ts this claim a mere aggregation? An aggregation in

the sense of the patent law is merely a union of inde-

pendent elements, each performing in the union its own

separate function, and affecting the others in no other

manner than that the united result is only the aggregate

of separate effects. In other words, there is no joint ac-

tion between the elements brought together; one does not

affect the other, but each works out its own effect in the

union, precisely as it does w^hen alone, and the full result

is therefore but the sum of separate, complete results.

No better illustration of an aggregation can be found than

in Ajipkton Jfn[ffj Co. vs. >Sfar JTnfg Co., 51 Fed.

Rep., 284. In that case Judge Gresham said: "It is

not true that the patent shows an integral machine. It

describes three old and well known devices—a cutter, a

thrasher, and a separator—mounted on a platform in jux-

taposition, and so geared as to be operated by a single

band-wheel, each device operating, however, just as be-

fore. They are not combined or incorporated into a

single machine, with all its parts coacting upon a com-

mon principle, or in obedience to a common law."

So the Supreme Court in the leading case upon this

point, Haik vs. Van IVormer, 20 Wallace, 353, says: " It

must be conceded that a new" combination, if it produces

new and useful results, is patentable, though all the con-

stituents of the combination were well known and in

common use before the combination was made. But the

results must be a product of the combination, and not a



mere aggregate of several results, each the complete

product of one of the combined elements. Combined re-

sults are not necessarily a novel result, nor are they an

old result obtained in a new and improved manner.

Merely bringing old devices into juxta])ositiou, and

there allowing each to work out its own effect without the

production of something novel is not invention. No one

by bringing together several old devices without produc-

ing a new and useful result, the joint product of the ele-

ments of the combination and something; more than an

aggregate of old results, can acquire," etc.

In an equally noted case, Reckendorfer vs. Faber, 92

U. S., 347, the Supreme Court said of a combination

consisting of the application of a piece of rubber to one

end of a lead pencil: " The combination to be patentable

must produce a different force or effect, or result in the

combined forces or processes, from that given by their

separate parts. There must be a new result produced by

their union; if not so, it is only an aggregation of separate

elements. '•' '•' •=' In the case we are considering,

the parts claimed to make a combination are distinct and

disconnected. Not only is there no new result, but no

joint operation. When the lead is used, it performs the

same operation and in the same manner as it would do

if there were no rubber at the other end of the pencil;

when the rubber is used, it is in the same ma unci- and

performs the same duty as if the lead w^ere not in the

same pencil."

Upon these and many other cases, Prof. Robinson has

founded his definition of aggregation. In section lo4

(Robinson on Patents) referring to a union in which
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each element remains unchanged in function and effect,

he says: " The former union is a mere collocation or ag-

gregation of the elements. Although they have been

brought together in an apparent organism and rendered

more available for use, they still remain the same dis-

tinct and independent means, still acting as so many

separate units and not co-operating with each other to

perform additional functions and accomplish additional

results."

From these definitions we find that the essential tests

of aggregation are first, the mere juxtaposition of parts

in an apparent union in which each works out its own

function without affecting or coacting upon the others,

and second, the absence of joint action of the elements

which would produce a result solely de^Dendant upon such

joint action and different from the mere sum of individ-

ual separate effects.

The claim to which these tests are to be applied is a

union of seven elements, to wit: 1st, Knee levers. 2d,

The rod connecting them at their angles. 3d, The

track-shoes. 4th, The rock-shaft connected to the

knee levers. 5th, The crank-arm of the rock-shaft.

6th, The rod attached to the crank-arm, and 7th, The

operating lever to which the rod is attached. It is a dif-

ficult matter to apply any such test to so obvious a com-

bination of mechanical powers as is presented by this

claim, for each element is so inherently simple that it

can hardly be said to have any function or effect what-

ever outside of the combination. It is plain, however,

that there is here something more than mere juxtaposi-

tion. No one element does, nor can it do, anvthing of



itself, nor has it any function or effect except in its most

intimate relation to and action upon its neighbor. The

whole union forms a perfect organized brake mechan-

ism. The function of the operating lever is to pull the

connecting rod; that of rod is to operate the crank-arm,

which in turn rocks the shaft, and this operates the knee

levers to which it is connected, said knee levers working

in unison by reason of the rod connecting them, and all

operating to force down the brake-shoes on the track

.

In a word, the transmission of power is direct from the

operating lever, through all the elements to operate the

knee levers and apply the brakes. Each element coacts

with all the others; there is joint action throughout and

the result is due solely to that joint action, and this final

result is something different from and in addition to any

result produced by any single element, or any member

short of the whole, and is not the mere sum of the effects

of the whole. It is, therefore, a true combination. In

Sec. loo Eobinson says: " But when these elements are

so united that by their reciprocal influence upon each

other, or their joint action on, their common object, they

perform additional functions and accomplish additional

results, the union is a true combination." The Supreme

Court in Reckendorfer vs. Faher {ante), in giving exam-

ples of true combinations, says on page 357, what is very

applicable to the present case: " In these and numerous

like cases the parts co-operate in producing the final effect,

sometimes simultaneously, sometimes successively. The

result comes from the combined effect of the several

parts, not simply from the separate action of each, and is,

therefore, patentable."
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Commissioner Butterwortli in e.r parte MarsliiiU, 25

Off. Gaz., 882, defines a combination to hv "a co-ordina-

tion of individual functions, so as to constitute a common

function." This fits the claim under discussion perfectly.

The elements are co-ordinated, that is, modified and af-

fected by their union in the combination, whereby they

act to transmit power and as so modified and affected, their

co-ordinated functions constitute a common function,

namely, the application of the brakes.

These considerations, though usually applied to an

analysis of claims in which each element is considered, and

its function and coaction are taken separately, are equally

applicable to an analysis in which groups of the claimed

elements are considered. Thus in the present case, ap-

pellant, in the Court below and also in this Court, has tried

to show aggregation by collecting the elements of the

claim into two or more separate groups, and then by show-

ing these groups to be old, to prove no more than aggre-

gation in their combination. To carry this out, it is shown

that an operating lever, a connecting-rod, and a rock-shaft

with a crank-arm have been used in a combination or

group, prior to the invention of appellee's patentee. It

is shown also that this same patentee used on California

street, prior to this patent, a track brake which was

operated by a single knee lever, and finally it is shown

that connected knee levers have operated followers in

baling presses. Then, taking these several groups to-

gether, the contention is that their union in the combina-

tion sued on is a mere aggregation. This is a novel

proposition, unsupported by any direct authority. Tt is,

however, untenable, for if the union of the several dis-
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tiiict elements be not an aggregation, their union in so-

called groups cannot be, for when put in the combination,

they immediately resolve themselves into individual ele-

ments, and are no longer and cannot be considered groups.

Moreover, there is omitted from consideration in support-

ing this contention, even though there be only a union of

old groups, the novel and useful result which is produced

by this combination or union, which result is not the

mere aggregate of group functions, but is due directly to

the joint action or coaction of the groups.

In view of these considerations appellee submits that

the Court below did not err in finding that the claim of

the patent in suit is not for a mere aggregation of

elements.

The second error assigned is tliat the Court l)elow

should not have found that the claim of the patent sued

on is for a patentable combination.

In so far as this assignment may be taken to mean that

the claim was not patentable because it was for an aggre-

gation, the previous argument applies and need not be

repeated.

In its bearing on the general subject of want of patent-

able invention or of w^ant of patentable novelty in view

of the prior state of the art, it can best be discussed in

connection in the third assignment of error, which rnises

the question of anticipation, and necessarily involves a

review of the evidence both of w^itnesses and prior

patents, from wdiicli a conclusion both as to invention and

as to novelty may be reached.

One of the patents of the prior art is that issued to J. C.
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Patterson, No. 285,o07, dated Sept. 2o, 1883, for a Car

Brake. Tliis is found on pages 40 to 48 of Record.

We do not know how far, if at all, this Court will con-

sider this patent, in view of the fact that appellant aj)-

pears to have abandoned its position founded upon

it, as the Court will notice that in appellant's brief

no reference whatever is made to it, other than includ-

ing it by name in the assignment of errors; and no

argument is founded upon it. This is undoubtedly due

to the fact that we have successfully carried our patentee's

invention and his reduction of it to practice, back of the

date of the Patterson Patent, thus rendering it nugatory

as an anticipation, even should it be held to be otherwise

sufficient to serve as such. But as this Patterson- Patent

is included in the Becord and testimony and in the as-

signment of errors, and as his Honor, Judge Knowles,

considered it fully in rendering his opinion in the Court

below, we deem it advisable to refer it fully in order that

no mistake may arise.

Our answer to this patent is two-fold. First, that it

does not disclose the invention of the patent sued on, and

second, that our patentee. Root, conceived and reduced to

practice his invention, as patented, i^^^^or to the date of the

Paterson Patent.

The first answer may now be considered.

Our claim calls for a shaft ''connected ^othe upptr end

of one pair of levers." Ihe defendant has such a shaft,

hut the Patterson Patent has not. Patterson's rock-shaft I,

is not connected to the upper end of one pair of levers,

but it is connected by the link G with the middle or joint

of one pair of levers. Both appellant's and appellee's
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construction are alike in the connection of the rock-shaft

to the upper end of the knee lever, and they both differ

from the Patterson Patent in this respect.

(See Smith's testimony, X.-Q. 20 to 23, inclusive.)

That this difference is essential and important is fully

proven by the testimony of the patentee, Root. He had

made a brake which he put on the cars of the California-

street cable road in San Francisco, in 1878. This

brake differed from the patented brake in several features,

to be more fully discussed hereafter. One of these feat-

ures was, that in the California-street brake the connec-

tion was made with the joint of the knee or toggle lever.

(Root's deposition, Q's 31 and 32, page 63.) This con-

nection was similar to that of the Patterson Patent in so

far that both connections were with the joint of the toggle

lever. In Root's patented brake, sued on, the connection

is to the upper end of one of the toggle levers. Being

asked (Q. 33, page 63) why he made this change from

the California-street brake, he gives several reasons.

(Ans. 32-37, pages 63-64.) The principal one of these

is that, connecting with the joint of the toggle lever there

were lost motion and indirect leverage, due to the fact

that after pushing back the members of the toggle lever

a certain distance, further pushing was in the line of said

members and had no effect. This resulted in an imper-

fect throwing off of the brakes, and required the use of

a spring to fully throw the brakes oft". This spring, he

testifies, was actually used in the California-street brake,

and was needed. But in his later and patented brake,

where the connection was with the upper end of the tog-

gle lever, these disadvantages were not present, and he
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ditl not have to use a spi'ing. He says (A. o7) :
" The off

motion, that is, tlie luovenieiit to raise the block up and

thi-ow the brake off is positive and certain." Upon cross-

examination, defendant's counsel sought to show that the

weighted lever W, shown in the patent sued on, was the

equivalent of the spring used in the California-street

road. Root answers that it performed the same function

in a better and a different way. (Ans. 53-57, pages 67-

68.) In this testimony the witness evidently means that

the two are alike in function merely in their capability of

holding the brake up, and not in the necessity of their

presence to throw the brake off; for, upon re-direct ex-

amination (Q's 63 to 66, pages 69-70), he testifies that

in the patented construction, even without the weight,

the full effective force of the power connections could be

had in throwing the brakes off, while with the California-

street brake, it could not be had, and the spring had to

be used.

This difference is due to the different point of connec-

tion of the power mechanism with the toggle lever, and

clearly shows the difference betw^een the Patterson con-

struction, which connects with the joint of the lever, and

the patented construction sued on, which connects with

the upper end of the lever.

The Patterson Patent does not, therefore, disclose the

combination of the Root Patent, and does not anticipate

it.

The second answer to this Patterson Patent is, that

whatever its effect might otherwise be, it cannot here

serve as an anticipation of the Root invention, because
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its date is Inter tlian the date of invention of complain-

ant's patentee, Root.

A prior patent is an anticipation and a defense only

by reason and by force of the statute making it so.

Sec. 488r> of the Rev. Stat, of the United States pre-

scribes the conditions upon which a patent may l)e grant-

ed: " Any person who has invented or discovered nny

new and useful art, machine, manufacture or composition

of matter, or any new and useful improvement thereof,

not known or used by others in this country, and not pnf-

ented or described in any printed publication in this or

any foreign country before his inceniion or dixcoi:trij

thereof," etc., may obtain a patent. Consequently the

Patterson invention must have been j>atented before com-

plainant's patentee. Root's invention or discovery thereof,

in oi'tler to be an anticipation.

Section 4920, R. S., makes one of the defenses avail-

able in an action for infringement: "That it had been

patented or described in some printed publication priov

to his supposed invention or discovery thereof.

The practice in overcoming the defense of a prior pat-

ent is well settled. It is to show by parol proof that the

invention of the patentee of the later patent was prior to

the d(f.te of the earlier patent.

Bates vs. Coe, 98 U. S., 81.

St. Pun I rion- TFoy/s vs. Starling, 140 U. S., 184.

In Bates Vfi. Coe, on page 83, the Supreme Couit says:

" Evidence to sustain the second defense is sufficient if

the patent introduced for the j)urpose, whether foreign

or domestic, was duly issued or the complete description

of the invention was published in i^ome printed publica-
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ti(»ii [)i'i<)r to the patciited invention in suit; aiul the

patent olTei'ed in evidence, or the i)i'inted publication,

will 1)0 held to he [)rioi' if it is of prior date to the [)atcnt

in suit, unless the patent in suit is accompanied by tlie

application for the same, or unless the comjjlainant intro-

duces parol proof to show that his invention was actually

made prior to the date of the patent or prior to the time

the application was filed. Neither the defendant in an

action at law, nor a respondent in an equity suit, can be

permitted to prove that the invention described in the

prior patent, or the invention described in the printed

publication, was made prior to the date of such patent

or printed publication, for the reason that the patent oi"

publication can only have the eHect as evidence that is

given to the same by the Act of Congress. Unlike that,

the presumption in respect to the invention described in

the patent in suit, if it js accompanied by the application

for the same, is that it was made at the time the applica-

tion was filed; and the complainant or plaintiff may, if

he can, introduce proof to show that it vas made at a

much earlier date.''

In St. Paul Plow Works vs. Starling, on page 198, the

Supreme Court says: " The plaintiff in rebuttal of the

defendant's principal evidence, offered proof tending to

show that he first constructed a plow containing the

elements of the first claim of his patent, before the date

of the earliest patent introduced by the defendant on the

question of novelty. The defendant objected to this evi-

dence as immaterial, and that it was a part of the plaint-

iff's case in chief; but the Court overruled the objection

and the defendant excepted. After the defendant had
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introduced in evidence the earlier patents, it va^ proper

for the phiintiff to show that, prior to the date of any of

them, he had reduced the invention covered by his first

claim to practice in a working form. Elizabeth vs. Pave-

ment Co., 07 U. ^., 126,130; Loom Com2')any y^. Higgina,

105 U. S., 580, 592. Proof of the date of the plaintiff's

invention was strictly a matter of rebuttal, after the de-

fendant had put in the patents which were prior in date

to the plaintift'^s patent. The defendant might afterwards

have offered evidence on the same point."

This Court followed tliis doctrine in Norton vs. Jensen,

49 Fed. Rep., 859 (862).

The proof in the present case follows this rule strictly.

Root, the complainant's j^atentee, testifies that he had

fully settled on this brake prior to April, 1882, when he

went to Chicago for a fcAV days (A. 9, page bS). That

immediately on his return he had a full sized model of it

made, and that early in the spring of 1883, he had cars

running on the Market Street Cable Railway in San Fran-

cisco witli this brake on them. In Answer 17 (page 59),

he says they commenced building the cars and putting the

brake on during the winter of 1882 and 1883. The first

car was received March 9, 1883, and immediately used.

He further says (A. 19, page 59), that other cars con-

tinued to come and were put in use at once.

Witness Thomas (pages 50-56) testifies that he made

the model of the brake for Root in June, 1882, and that

lie ]^ut the brakes on the cars of the Market-street road.

The admission (bottom of page 70 of Record)

shows that Wm. H. Birch made and delivered, between

April 2, 1883, and July 31, 1883, under order of Root, a

Vi Id
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DiunlxT of tliose brake mecbaiiisins for use on the Market-

street cars.

Thus it is conclusiv^ely proven that Root invented his

brake and extensively reduced his invention to practice

before September 2'), 1883, the date of the Patterson

Patent.

This pi'oof is ampU^ under the hiw to avoid the effect of

the prior patent to Patterson, and complainant's patent is

not anticipated by said prior patent.

A prior patent is rendered nugatory as an anticipation

by showing that complainant's invention preceded it.

Lorillard & Co. vs. Donna, Carroll cC' Co., 20

Blatch., 63.

Nor is it pertinent to show the date of invention of the

prior patentee.

Bates Ys. Coe (ante).

lyler vs. Crane, 7 Fed. Pep., 775.

Kellelier vs. Barling, 3 B. and A., 438.

Counsel for defendant has objected to the testimon}^ of

Poot, Thomas and Birch, in so far as it attempts to carry

Root's invention back of the date of the Patterson Patent,

on the ground that the question is res adjndicata.

There is nothing in the record to support this objection,

nor to show wherein the "res adjndicata " has its founda-

tion. Counsel evidently meant to introduce the proceed-

ings in the Patent Office upon Boot's application. He
has not done so, and the necessity for referring to them

at all is doubtful. But we will do so. These proceedings,

briefly stated, were the citation of the Patterson Patent

as a reference, the amending of Root's claim to embod}^
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and point out the distinction between the Patterson de-

vice and his, namely, the connection to the npper end of

the togo:le lever instead of to the joint thereof, and the

allowance of Root's claim tlius amended.

In these proceedings there is no res adjmlicatii

.

The decisions of the Patent Office are not /ys ^^c/y^/^/icrtYrA

in tlie courts. This in interference cases has often been

decided.

Minnenpous rlarrester Works vs. McCormick Har-

re^f'uKj MavJune Co., 28 Fed. Rep., 565.

Cdhilold MiCfq Co. vs. Chrolithian Collar and

Cnff Co., 24 Fed. Rep., 275.

Whtpple vs. JJiner, 15 Fed., Rep., 117.

Nor is a rejection upon a prior patent by the Patent

Office res adjudicata in the courts.

Jlatheirs vs. Floicer, 25 Fed. Rep., 830.

(See plea 4, page 832.)

There is, however, an estoppel involved, and counsel

may mean this. But what is this estoppel?

Estoppel does not arise from any action of the Patent

Office. It only arises from the acts or admissions of

the applicant himself. From this has grown the rule

many times enunciated by the Supreme Court that an

applicant making limitations in his claim to avoid the re-

ferences is bound by sucli limitations.

Bo('))i.er vs. Peddle, 132 U. S., 313, and cases there

collected.

Pliuriix Custer Co. vs. ISinegel, 133 U. S., 3()0.

This is the extent of this estoppel, and counsel's ob-

jection can be effective only in estopping appellee fi'om
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(Iciiyiiii;- that its patentee's invention is what lie said it

NYMs when lie amended his claim.

Hnt appellee does not deny this. It has no reason to,

for the appellant's brake structure is precisely the combi-

nation set forth in the claim as allowed, and is an in-

fringement thereof.

But when the appellant sets up the Patterson Patent

as an anticipation, it refuses to recognize the distinction

for which appellee's patentee successfully contended in

the Patent Office, and asks this Court to agree with it that

the Patterson Patent is the i<ame thing as appellee's pat-

ent. Can this doctrine of estoppel, then, be carried so far

as to invalidate the p)atent by depriving appellee of the

benefit of the express provisions of the statute and of the

decisions of the Supreme Court, which permit it to prove

by parol testimony its patentee's invention back of the

date of the prior patent, set up as an anticipatioji? We
say there is no authority for this. Were this possible the

citation by the Patent Office of any reference, no matter

how little pertinent, would deprive the patentee in a suit

on his patent of proving his invention back of said refer-

ence, to avoid its effect should the Court be asked to de-

cide that the reference disclosed the same invention.

Manifestly the doctrine of estoppel does not go to this

extent.

The evidence of E-oot, Thomas and Birch is, therefore,

admissible. The present case is very similar to the case

of Mathews vs. Flower, 25 Fed. Rep., 832 (cited above).

In that case the application was rejected on a prior

patent. But the patent office afterwards granted the

patent. The defendant in a suit upon this patent set up
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in plea 4 estoppel and 7rs adjudicata by reason of this

rejection. The Court said : "The answer to this is that

this action " (i. c. the rejection) "was superseded by the

actual issue of Patent No. 96,959 to Race and Mathews.

We do not understand there is anything in the action of

the Commissioner in rejecting an application which

operates as an estoppel or as res adjudicata upon the

parties in this Court. Unless it be a good defense to a

patent that the ajiplication for it was once rejected, this

is not a good plea."

We contend, therefore, that the Patterson Patent does

not disclose the same thing as our patent, and that the

action of the Patent Office in rejecting Root's application

was superseded by the subsequent actual issue of the Root

Patent. But if the Court find the Patterson Patent does

disclose the same invention we are not estopped from

proving the Root invention back of the date of the

Patterson Patent; and having proven it, that patent is

not an anticipation.

To sustain further the defense of anticipation, and also

to show the state of the prior art, appellant took the tes-

timony of Geo. C. Watriss and Peter H. Campbell. The

former witness testifies as to the character of the brake

used on the California-street cable cars, in San Francisco,

in 1878. He says complainant's patentee Root was the

engineer of that road, and that he was the draughtsman

(Q. 12, page 95). That he talked with Root about a

track-brake (Q. 14, page 95). That it was considered

that a track-brake was the best (Q. 17, page 90). That

the track-brake talked about was a double toggle lever

track brake (Q. 18, page 97). That it was used on Cali-
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forni:! slrt't-t {Q. I'J), niul that lie liimsclf lirst suggested

it to Root (Q. 22).

Tlie attention of the Coui-t is liei-e called to the use in

the direct examiniition of the witness of the expressed

"tlouble toggle lever." In oi-der to get at the facts, the

cross-exaiuinatiou of this witness was directed to showing

at what he understood by this expression. Accordingly

he was asked to make sketches of the brake used on

California street. This he did, and they appear in evi-

dence as Complainant's Ex. Watriss, 1, 2, 3 and 4. They

are found in the printed Record just before page 133,

being the four sheets of drawings immediately preceding

said page. From these the Court will see there ^vas but

a single toggle lever on each side of the truck, and that

the lower arm was connected with the brake-shoe at the

middle of said shoe. There were not two or double toggle

levers, such as QR and TV of the patent, and there was

consequently no connecting rod, such as V. The witness,

when his attention was called to the matter, acknowledged

the difference (X.-Q's 14 to 18, pages 100-101). This

is also proven by testimony of Thomas (Q's 32 and 33,

page 53), and Root (Q. 30, page 63). This California-

street brake also differed from the patented brake by

having the power connection with the joint instead of

with the upper end of the toggle lever.

This California-street brake is not the combination

called for by the claim of the patent sued on. It plainly

omits the second pair of toggle levers, the connecting rod

Y, and the connection with the upj)er end of the toggle

lever. The results are different, first, because of the lost

motion and ineffective application of power and the con-
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sequent nece.^sity of a spring in the California-street con-

struction as heretofore pointed out, and second, because

the California-street brake was not and could not be

forced down evenly, because its connection was with the

raiddl'^ of the shoe-holder. Tn appellee's device the con-

nection being double, resulted in this advantage.

It gives a parallel motion and differs from a middle con-

nection essentially.

(Root's Testimony, Q. 38, page 65.)

(Smyth's Testimony, Q's 12 to 14, ])age SO.)

Witness Watriss testifies on re-direct examination,

being led by counsel that two toggles work the same as

one toggle (R.-D., Q. 5 to 13, pages 102-104), but on re-

cross examination, Q. 21-23, page 106, he testifies as to

the difference in action and as to the advantage of the

double toggle.

The opinion of this witness as to the single toggle being

sufficient to naturally suggest the connected double ones

is considerably weakened by his final answers (]mge 107)

:

" R.-Q. 24—(By Mr. Van Ness.) How does it come

if there is any advantage in the double toggle brake, that

never was used on the California-street cable road ?

" A.—Well, like everything else in the cable road

business, it has been a cut and try from the first and ecery-

thing has been improved. If that Califoi'nia-street road

was an improvement, it simply was an improvement like

anything else.

"R.-Q. 25.—But they never have used that on the

California-street road ?

"A.—No, sir, not to my knowledge. T don't get

around there much."
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Tlic brake on tlie Clay-sti-eet road, as testified to by

witness Camj)bell, was a vertically movable block, raised

and lowered by a screw operated by chains. Pages 110-

113.

Defendant, to fnrtlier illnstrate the prior art, intro-

dnced in evidence Letters Patent No. 140,033, June 17,

1873, to J. B. Godwin for Improvement in Presses, and

Letters Patent No. 126,394, May 7, 1872, to Huntington

& Carter for Improvement in Baling Presses.

The Godwin Patent, found at ])age 73, as shown particu-

larly in Figure 2, consists of a follower operating in tlie

press chamber. To it are connected the two toggles GG,

the other ends of which are connected to the back of the

press. These toggles are connected at their joints or

knees by a link h. They are operated to push the fol-

lower forward by means of a chain H, connected with

litk b, and with a sweep I. They are brought back indi-

rectly by a chain connection K, with the follower. The

object of this patent is to shoAV that double connected tog-

gles are old. It cannot anticipate the Root Patent, how^-

ever, for it differs from the combination therein claimed,

first by not being a brake organism at all, and second by

the omission of track-shoes, shaft M, a connection with

the upper end of one of the toggle levers, crank-arm N
and connecting rod O. The connection is here with the

joints of the toggle lever, and is of such a character that

the toggle levers cannot be bent again by the same con-

nection after being straightened. The only effect this

patent can have is to show that connected toggle levers,

were old at the date of the Root Patent. But the patent

is not for double toggle levers and does not claim them.
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It is for ii combiimtioii as an entirety which is not dis-

closed i)v the Godwin Patent.

The Huntington & Carter Patent (found at page 70)

shows a follower, operating in a bahng chamber by means

of a pivoted lever H, connected with it by a lever G. It

is difficult to see the application of this patent to the

present case, unless it be designed to show a toggle lever

consisting of levers H and G, and the connection of the

power with one end of lever H.

This device so obviously does not disclose the combina-

tion of complainant's patent that it is needless to point

out the specific difference.

The prior art thus shown by appellant may be briefly

summarized as involving

—

First, the use of double connected toggle levers as a

power device to operate the follower in a baling press,

the power being applied to the joint or knee of one of

said levers.

(Godwin Patent.)

Second, the use of two levers for operating the follower

of a baling press.

(Huntington & Carter Patent.)

Third. The broad idea of a track-brake raised and

lowered by suitable mechanism. Example: the old Clay-

street hill cable road brake.

Fourth. The operation of a track-brake by means of

a single toggle lever, attached to the middle of the brake,

the toggle lever being operated by a power device con-

nected with the joint or knee of the lever. Example:

the California-street cable road brake.



24

Fiftli. A construction described ;ind illustrated in the

Patterson Patent, wliicli bears a date prior to patent sued

on but subsequent to tlie invention of appellee's patentee,

said construction consisting of double connected toggle

levers, which carry the brake block and operated through

a rock-shaft connecting with the joint or knee of one of

the toggle levers.

To make this prior art applicable as antici])ation or as

showing want of novelty appellant must resort to an argu-

ment condemned by the courts, namely, the picking out this

thing from one source, that thing from another source,

and another thing from a third source, and by putting

these things together, endeavor to make and so anticipate

the patented thing. But this is not allowable. The

patented combination cannot be anticipated in this

manner.

The case of Parks vs. Booth, 102 U. S., 96, is directly

in point. In that case twelve prior patents were set up.

Concerning those the Court says (pages 103, 104) :
" Most

or all of the inventions described in those publications

bear more or less resemblances to that claimed by the

complainant, and it may be that if it were allowable to

test the validity of the invention in question by compar-

ing the same with the whole as if embodied in a single

exhibit, the evidence might be sufficient to support the

views of the respondent in respect to the defense under

consideration. AVere that allowable it might well be

suggested that the screen is found in one, the box in an-

other, and the means to produce the lateral shake in a

third, and so on to the end; but it would still be true that

neither the same combination in its entiretv, nor the same
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mode of operation, is described in any one of the patents

or printed publication given in evidence. ''' * '^''

Where the thing patented is an entirety, consisting of a

separate device or of a single combination of old elements

incapable of division or separate use, the respondent can-

not make good the defense in question by jjroving that a

part of the entire invention is found in one prior [)atent,

printed publication or machine, and another part in an-

other, and so on indefinitely, and from the whole or any

given number, expect the Court to determine the issue of

novelty adversely to the complainant. Bates vs. Coe, 98

U. S., ol. Common justice forbids such a defense, as it

wouki work a virtual repeal of so much of the Patent Act

as gives to inventors the right to a patent consistijig of old

elements, where the combination itself is new^ and pro-

duces a new and useful result. New elements in such a

patent are not required, and if such a defense were

allowed, not one paterd of the kind in a thousand of modern

date could be held valid. ''' * "=*• Defenses of the

kind, if the thing patented is an entirety, incapable of

division or separate use, mast be addressed to the invention^

and not to a part of it," etc.

The same doctrine is found in Mayoujan vs. Nev] York

Belting Company, 141 U.S., oo2.

See also Alaska Refrigerator Co. vs. Wiscon><ia Re-

frigerator Co., 47 Fed. Rep., o24.

Yet, in the present case, appellant ignores this rule.

All tile witnesses are asked if toggle levers are not old,

if double toggle levers have not been used in various

machijies, if the rock-shaft and connections, as means of

transmitting power are not known, etc., etc. But the
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combination of (he patent is nn entirety, and tliongh its

sepaiate elements may be as old as appellant could wish,

the combination is new, is useful, and is a ]iateutable in-

vention.

It is, therefore, submitted that the Court below did not

err either in holding the claim of the patent in suit to be

for a patented combination, or that it was not anticipated

by anything shown in the prior art.

The fourth assignment of error is that the Court erred

in finding infringement.

To discuss this we must first understand the construc-

tion used by appellant.

This construction is represented by the drawing, Com-

plainant's Exhibit 1), which is admitted to be correct.

This drawing is found on the sheet immediately following

page 132 of printed Record. In Fig. 1 of the drawing

is seen a cross-shaft M. It has a crank-arm N, better

seen in Fig. 2, from which a connecting rod O, extends

to an operating lever P. By moving this lever the shaft

M is rocked. The brake connections with each end of

shaft M being the same, their character will be best un-

derstood by referring to Fig. 2. The end of shaft M is

connected by a rod (not lettered), with the upper end of

an arm Q, which forms the upper arm of a knee or toggle

lever, the lower arm of which is R, jointed to arm Q,

and pivoted at its lower end to the brake-shoe holder S,

near one end thereof. Arms T and V of a second knee

or toggle lever are located opposite, and arm V is pivoted

to the brake-shoe holder near its other end. The two

knee or toggle levers are connected at their angles by a

link V, whereby they operate in unison.
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The operation is this : By moving lever Pin one direc-

tion, the rod O is drawn ujion. This rocks the shaft M,

and said shaft, through its connection with the upper end

of arm Q, straightens hoth knee or toggle levers, and

thereby forces the brake-shoe down to its woi'k. The

opposite movement raises the brake-shoes.

Comparison of Appellant's Construction With

That of the Patent Sued On.

It will readily be seen that the two braking mechan-

isms are very similar. Each has a track-brake which is

vertically movable. One of these is on each side. Each

has for each ti'ack-brake tico knee or toggle levers, the

members of each pair being connected at their angles by

a connecting rod or link, so that the}^ w^ork in unison.

Each has a rock-shaft operated from a lever by a connect-

ing-rod and crank-arm, and in each the rock-shaft is con-

nected at each end with the upper end of the upper arm

of one of the toggle levers. Appellee's witness Smyth,

in making this comparison (page 85), says that he finds

essentially the same construction in the two devices, with,

however, a slight modification in defendant's construction

due to the requirements of the particular car-truck to

which it is applied. This modification is that in appel-

lant's construction the end of the rock-shaft M is con-

nected with the upper end of toggle arm Q, by means of

a rod or link, and not directly, as in complainant's con-

struction.

He says, however, page 85: "The modification which

I have described in no wise changes the principle of the

brake mechanism or its method of operating from that

described in the patent, Exhibit A."
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Aj)j)(,'llant's witiK'.ss Sinitli, inaking the comparison (A.

0, pages 3G, 37), points out this as the only diflference.

He finds the connected double toggle levers to be the

same in both constructions, but says that the means of con-

necting them with the operating lever is different, be-

cause, in the complainant's construction the upper arm,

Q, of the toggle lever is connected directly with the end

of shaft M, while the upper arm, Q, of defendant's toggle

lever is connected with a rod, which is itself connected

with the rock-shaft.

Infringement.

Having now pointed out the similarity of and difference

between the two constructions, the question of infringe-

ment arises. The claim of the patent is a combination

claim. It consists of seven elements, namely

—

1st. Knee levers, suspended from the truck-frame.

2d. The connecting rod V, uniting them by their

angles.

3d. The track-shoes.

4th. The transverse shaft M, connected to the upper

end of one pair of levers.

oth. The crank-arm N.

6th. The connecting-rod O.

7th. The operating levor.

This enumeration, as far as the number of elements

goes, is the same as that made by appellant's witness

Smith (page 35). The character of the elements with

the exception of element No. 4, is also the same as set

forth by witness Smith. There is a difference in the

character of No. 4, concerning which it will suffice at
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this point to say that the wording of tliis element by the

witness is so made in order to sustain the defense of non-

infringement, as we shall presently show. In the appel-

lant's construction is found a combination of seven ele-

elements. Of these the knee lever, the connecting-rod

V, and the ti'ack-shoes, are acknowledged to be identical.

Tt is obvious that the operating lever P, connecting-rod

O, and crank-arm N, are the same. These are six of the

seven elements. The remaining one in the defendant's

construction is the rock-shaft M. It is a shaft which,

like the shaft M of the patent, is rocked by the move-

ment of lever P through rod O and crank-arm N. It is

a shaft tliat, like the patented shaft, effects through its

rocking movement the operation of the knee or toggle

levers; and finally it is a sliaft which, like the patented

shaft, is connected to the upper end of one pair of knee

or toggle levers.

Thus we find in appellant's construction every element

called for by the claim of the patent sued on, said ele-

ments acting together in the same way and forming a

a mechanism or apparatus which is identical with the

combination of the claim of said patent. Complainant's

witness Smyth testifies that he finds tiie brake mechanism

of the defendant to be the same as that set out in the

patent (x\. 11 page 8f5). This is infringement.

To negative infringement on the question of identity,

appellant has elicited testimony from its witness Smith

with a view to avoiding the combination of the patented

claim, both by contending that its construction is not the

same combination generally, and by asserting that it has

broken the combination by omitting one of its essential
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clcnu'iils. TIk' l(>nii(l;ili()ii of this defense is found in tlie

attempt of its witness to sIkjw that the sliaft M of its con-

struction is not the shaft M of tlie j)atent. His opinion

in tliis regard is based generally upon the fact tliat in tlie

j)atented construction tlie sliaft M is connected directly

with the toggle levers, and in the other it is connected in-

directly. Out of this flows the special point, namely, that

the patented shaft M is what he calls a " through shaft,"

one which connects the levers Q on opposite sides of the

car. He is thus enabled to assert that in appellant's con-

struction there is no such " through shaft," namely, one

which connects these opposite levers. This is the whole

reason for this defense. To it there are two answers.

First, that the shaft M of appellant's construction does

connect these opposite levers through the connecting-

rods, so that they work in unison. The second is that the

claim of the patent does not specify that the shaft M
shall connect these oppposite levers. The witness, in

describing (page 35) the 4th element of the patented com-

bination says, "connecting one pair of knee levers." The

object of this language is plainl}^ to qualify shaft M by

limiting it to one ^Yhich shall connect the opposite levers.

This construction is not justified by the language of the

claim. There is no intimation of this whatever. The

claim says, " connected to the upper end of one pair of

levers. The difference is between making the shaft itself

a connecting bond beticeen the levers, and making it

the thing which is connected to the levers. From a fair

point of view the distinction in the present case is im-

material, because even if shaft M of the patent connects

the levers directly, the shaft M of the infringing con-
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stiuctioii connects tliem indirectl3% but it is enoiio-li to

show the slender basis upon which defendant is compelled

to rest.

Kegarding these two mechanisms as a whole, forming

each a complete organism it will be seen that they are

indentical in object, purpose, function and mode of opera-

tion. Looking at their elements, it will be seen that they

correspond in general relationship as to position, and are

absolutely identical in object, function and mode of

operation. Regarding the particular elements, "shaft

M," it will be seen that the only difference is one of

mere form and arrangement. Both shafts have the same

function and mode of operation. Robinson on Patents,

Vol. 1, Sec. 242, considering diversity of arrangement,

after referring to those devices where a rearrangement

may produce a diversity in substance, says: " But when,

notwithstanding the differences of location or arrange-

ment, the function and the mode of operation are in all

respects the same, the diversity is only formal and the

character of the invention is not changed."

Mere change in form and arrangement, or a change in

location where no change results in function, object or

mode of operation, will not avoid infringement.

In Adamti vs. Joliet Manufacturing Co., o Bann. & A.,

1, the Court said: " A change of location of a part of a

combination, where there is no new function performed

by the changed member in its new location will not evade

a patent."

This applies directly to the present case. This is ap-

proved law in this Circuit.

Knoi: vs. 77ie Great Wef<tern Quicksilver MiniiKj

Co., 6 Sawyer, 430.

y: k^
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Tlu> whole question of substantial patentable identity

is fully discussetl by the Supreme Court in Machine Co.

vs. Murphy, 97 U. S., 120 (see page 12/)). The decision

is so applicable to the present contention that we quote

from it. The italics are oui's:

"Except where form is of the essence of the invention,

it has but little weight in the decision of such an issue,

the correct rule being that in determining the question of

infi'ingement, the Court or jury, as the case may be, are

not to judge about similarities or differences by the names

of things, but are to look at the machines or their several

devices or elements in the light of irhat they do or what

office or function they perform, and hon: they perform it,

and to find that one thing is ><vMtantially the same as an-

other, if it performs the same function m substantially the

same icay, to obtain the same result: always bearing in

mind that devices in a patented machine are different in

the sense of the j^atent law when they perform different

functions in a different way, or produce a substantial^

different result. Nor is it safe to give much heed to the

fact that the corresponding device in the two machines

organized to accomplish the same result is different in

shape or form, the one from the other, as it is necessary

in every such investigation to look at the mode of opera-

tion or the icay the device rvorks, and at the result, as well

as at the means by which the result is attained."

In the present case the shafts M of the two construc-

tions do the same thing, namely, they transmit the power

of the lever P to operate the knee or toggle levers, their

function is the same, they do it in the same way, by rock-

ing, and they attain the same result. They are, therefore,
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the same eleiiicntsiii the coiiibiiiatioii. Appellant, there-

fore, has the same combination. It has not omitted an

element; it has not even omitted an element and substi-

tuted a mechanical equivalent therefor, which would still

bean infringement.

Robinson on Pats., Vol. 1, Sees. 246 and 247.

Gill vs. H e//s, 22 Wall., 1.

Imliaeuser vs. Buer/i, 101 U. S., (347.

Fuller vs. Yentzer, 94 U. S., pages 29G-297.

Morteij SewiiKj Machine Co. vs. Lancaster, 129

IT. S.

It has absolutely the same element. It is the same

thing. Carter vs. Baker, 1 Sawyer, 512. It is the same

combination of devices.

Ires vs. Hamilton, 92 U. S., 426.

Much of the testimony of appellant's witness is directed

to show^ing that by changing the location of the rock-

shaft M of the appellant's brake, the mechanism becomes

invested with a capability of being operated by means

other than by said shaft; as for example by connecting

the operating lever with the rod which connects the rock-

shaft to the toggle lever. But this is wholly immaterial,

for the point involved is not how the appellant's mechan-

ism may be used but how it is used. The rod connecting

the rock shaft with the toggle lever is but a superadded

device, " but it has no effect whatever upon the office,

functions or mode of operation of the patented devices,

nor does it justify the defendants in appropriating them

to their use."

Tlie Russell and Ern:in yianfq Co. vs. Corhin

AJanfg Co., 7 Official Gazette, page 383.
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In i\w case just cited, the Court says, page 384: " If

the opinion in tlie former case was correct, the defend-

ants infringe if their device constructed and used in the

arraugeineut and connection described in the patent for

the aggregate structure, does operate in the same way

and produce the same resuU by substansially the same

means. In this view we think the defendant's frame is

not even entitled to be treated as an equivalent. It is in

substance the same thing as the complainant's case or

frame."

We submit, therefore, that the Court below was justi-

fied in finding infringement.

Finally, the Court below did not err in not dismissing

the bill of complaint as specified in the fifth assignment.

Appellee has shown that appellant uses the combina-

tion of the patented claims. Its device has every ele-

ment, operating together in the same way to produce the

same result. It is the same thing, and it is consequently

an infringement.

Appellant has not avoided infringement by connecting

its rock-shaft indirectly with the upper end of one pair

of knee levers, instead of directly, for it still conforms to

the requirement of the claim, and moreover it is an ob-

jectless change, a mere change in form and arrangement,

resulting in no new function, no different mode of opera-

tion and no change in result. It has not shown an antici-

pation of the patent sued on by the Patterson Patent,

both because said patent does not show a construction

which discloses the invention of the. patent in suit, and

because the date of the invention of a2:>pellee's patentee

Hoot is prior to the date of the Patterson Patent. Nor
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has the appellant shown anticipation nor want of novelty

by the prior art as illustrated by the other prior patents

and by the vague statements of the witnesses, nor bv the

construction used on California and on Clay streets.

Respectfully submitted.

Wm. f. booth,
Solicitor for Appellee.

I
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[ ^niU'd States ofWiiicrica^ \

District of Oregon. S

To the Northwest Loan and Trnst Company, and J. L
Hartnian, as receiver of said conipan}-:

Grkkting : Whereas, the United States has lately

appealed to the United States Circuit Court of Ap-

peals for the Ninth Circuit, from a decree rendered in

the District Court of the United States for the District

of Oregon, in your favor, and has given the security

required by law ; you arc, therefore, hereby cited and

admonished to be and appear before said Circuit Court

of Appeals at San Francisco, California, within thirty

daj'S from the date hereof, to show cause, if an}" there

be, why the said decree should not be corrected and

s;3eedy justice should not be done to the parties in

that behalf.

Given under my hand, at Portland, in said district,

this i4tli da}" of September, 1893.

Charlp:s B. Bellinger,

United States DistrictJudgefor the District of Oregon.



IN THE

District Court
OF THE

UNITED STATES
FOR THE

DISTRICT OF OREGON.

July Term, 1893.

Be it Remf:mbered, That on the 6th day of July,

1893, there was duly filed in the District Court of the

United States for the District of Oregon, a Libel of

Information in words and figures as follows, to-wit:

IN THE

DISTRICT COURT OF THE UNITED STATES
FOR THE DISTRICT OF OREGON:

The United States of America,

vs.

The Steamship Haytian Republic,

Her Engines, Boilers, Tackle,

Apparel and Furniture.

To the Honorable C. B. Bellinger, Judge of tJie District

Court of the United States for tlie District of Oirgon:

The libel and information of Daniel R. IMurphy,

Attorney of the United States in and for the District



of Oregon, \vh() prosecutes in this Ijchalf for the said

United States, and being present here in court in his

own proper person, in the name and on behalf of the

said United States against the steamship Haytian

Republic, her engines, boilers, tackle, apparel and fur-

niture and appurtenances in a certain cause of seizure

and forfeiture, alleges and informs as follows

:

That on the 3d day of July, 1893, at the Port of

Portland, Oregon, in the said District of Oregon, and

on waters navigable from the sea by vessels of ten or

more tons burden, T. J. Black, Collector of Customs in

and for the collection district of Willamette, in the Dis-

trict of Oregon, did seize and now hath in his custody

within the District of Oregon, and within the jurisdic-

tion of this Court, as being forfeited to the United

States, a certain vessel and steamship, her boilers, en-

gines, tackle, apparel, furniture and appurtenances of

the value of forty-five thousand dollars, of the regis-

tered tonnage of seven hundred and seventy-nine and

fifty-three one-hundredths (779 53-100) tons belonging

in whole to citizens of the United States, and called,

designated and known by the name of the " Haytian

Republic." That said T. J. Black, as such Collector

of Customs as aforesaid, now holds said steamship

Haytian Republic, her engines, boilers, tackle, apparel

and furniture and appurtenances, in his custody for

the causes and reasons hereinafter stated, to-wit

:

That on the 28th da}^ of June, 1893, at the Port of

Portland, in the District of Oregon, and within the

jurisdiction of this court, H. K. Struve was the master

of said steamship Haytian Republic, and being such



master, the said H. K. Stnive did knowingl}- as such

master, on said 28th day of June, 1893, bring within the

United States and into said Port of PortLand, Oregon,

on said steamer Haytiau Republic from a certain

foreign port to-wit: Mctoria, in the Province of

British Columbia, certain Chinese laborers, to-wit:

Lon Fon, Cho}- Gam, Lam Back, Wa Gee, Long Hop,

Siug Cam, Mo}- Gum, Leong Chong Geoy, Young

Wong, Yip Back Yip Bong, Said Soe, Lam Seong,

Louis Yee Ling, Louis Lee Hong, neither of said

Chinese laborers having been in the L^nited States on

the 17th da}- of November, 1880, or at any time prior

thereto, and neither of said Chinese laborers having

come into the United States before the expiration of

ninet}' daA's after Ma}' 6th, 1882.

That on said 28th day of June, 1893, said Haj'tian

Republic was not bound to a port not in the United

States, and did not come within the jurisdiction of

the United States b}- reason of- being in distress, or

in stress of weather, and did. not touch at an}- port of

the United States on its vo^-age to an}- foreign port

or place, all of which facts were Vv-ell known to said

H. K. Struve, such master as aforesaid, on said 28th

day of June, 1893. By reason whereof, and b}- force

of the act of Congress approved on the 6tli da}' of

Ma}', 1892, entitled ''An act to execute certain treat}^

stipulations relating to Chinese," and the acts amend-

atory thereof and supplementary thereto, and of the

act of Congress approved Ma}' 5th, 1892, entitled "An
act to prohibit the coming of Chinese persons into

the United States," the said vessel, her engines,
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boilers, tackle, apparel and furniture have become

and are forfeited to the United States.

Second—And the said United States District At-

torney, Daniel R. Murphy, acting for and on behalf

of the United States as aforesaid, further alleges and

informs the court as follows

:

That on the 3d day of July, 1893, ^^ ^^^ Port of

Portland, Oregon, in the said District of Oregon, and

in waters navigable from the sea b}' vessels of ten or

more tons burden, T. J, Black, Collector of Customs

in and for the collection district of Willamette in the

District of Oregon, did seize and now hath in his

custod\' within the District of Oregon and within the

jurisdiction of this court as being forfeited to the

United States, a certain vessel and steamship, her

boilers, engines, tackle, apparel, furniture and appurt-

enances of the value of fortj'-five thousand dollars, of

the registered tonnage of seven hundred and seventy-

nine and fift^'-three one-hundredths (779 53-100) tons,

belonging in whole to citizens of the United States,

and called, designated and known bj' the name of the

''Ha3'tian Republic." That said T. J. Black, as such

Collector of Customs as aforesaid, now holds said

steamship Haytian Republic, her engines, boilers,

tackle, apparel and furniture and appurtenances in

his custod}' for the causes and reasons hereinafter

stated, to-wit:

That on the 14th da}' of June, 1893, at the Port of

Portland, in the District of Oregon, and within the

jurisdiction of this court, H. K. Struve was master of

said steamship Haytian Republic, and being such



master, the said H. K. Striive did knowingly, as such

master, on said 14th day of June, 1893, bring within

the United States and into said Port of Portland, Ore-

gon, on said steamship Haytian Republic, and did land

and cause to be landed at said Port of Portland,

Oregon, from a certain foreign port, to-wit : Victoria,

in the Province of British Columbia, certain Chinese

laborers, to-wit: Moy Bow, Moy Luke, Lee Woo,

Luni Ho, Lu Ling, Chung Wing, Wong Kong, Moy
Chai That, Law Kung, Jang Shun, Lee Pan, Lam
Kam, Chong Shew Poy, neither of said Chinese labor-

ers having been in the United States on the 17th day

of November, 1880, or at an}- time prior thereto, and

neither of said Chinese laborers having come into the

United States before the expiration of ninety daj^s

after May 6th, 1882.

That on said 14th day of June, 1893, said Haj'tian

Republic was not bound to a port not in the United

States and did not come within the jurisdiction of the

United States bj- reason of being in distress, or in

stress of weather, and did not touch at any port of

the United States on its voyage to any foreign port

or place, all of which facts were well known to the

said H. K. Struve, such master as aforesaid on said

14th da}' of June, 1893. By reason whereof and by

force of the act of Congress approved on the 6th day

of May, 1892, entitled, "An act to execute certain

treaty stipulations relating to Chinese," and the acts

amendator}' thereof and supplementary thereto, and

of the act of Congress approved Alay 5th, 1892, en-

titled, "An act to prohibit the coming of Chinese per-



s

sons into the United States/' the said vessel, her

eiigines, boilers, tackle, apparel and furniture have

heconie and are forfeited to the United States.

Third—And the said United States District Attor-

ney, Daniel R. IMurph}-, acting for and on behalf of the

United States as aforesaid, further alleges and in-

forms the Court as follows

:

That on the 3d da}- of Jul}^ 1893, at the port of

Portland, Oregon, in the said District of Oregon, and

in waters navigable from the sea by vessels of ten or

more tons burden, T. J. Black, collector of customs in

and for the collection district of Willamette in the

District of Oregon, did seize and now hath in his

custody within the District of Oregon, and within the

jurisdiction of this Court as being forfeited to the

United States, a certain vessel and steamship, her

boilers, engines, tackle, apparel, furniture and appur-

tenances of the value of forty-five thousand dollars, of

the registered tonnage of seven hundred and sevent}--

nine and fifty-three one-hundredths (779 53-100) tons

belonging in w^hole to citizens of the United States,

and called, designated and known b}- the name of the

" Haytian Republic." That said T.J. Black, as such

Collector of Customs as aforesaid, now holds said

steamship Haytian Republic, her engines, boilers,

tackle, apparel and furniture and appurtenances in his

custody, for the causes and reasons hereinafter stated,

to-wit

:

That on the 29th da}- of October, 1892, at the port

of Portland, Oregon, in the district of Oregon, and

within the admiralty jurisdiction of this Court, John
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Ross was master of said steamship Haytiaii Republic,

and W. B. Jackling had chief charge and control of

the navigation and employment of said vessel. That

on said 29th da}' of October, 1S92, at said port of Port-

land, as aforesaid, certain merchandise, to-wit : 1,640

cans of prepared opium containing 820 pounds of pre-

pared opium, then and there of the value of nine thou-

sand, eight hundred and fort}' dollars ($9,840), was un-

lawfully and fraudulently, and with the knowledge,

privity and consent, and by the assistance of said John

Ross, who was then and there the master of said ves-

sel as aforesaid, and with the knowledge, privity and

consent, and by the assistance of said W. B. Jackling,

who had the chief charge and control of the naviga-

tion and employment of said vessel as aforesaid, and

with intent then and there on the part of said master

and of said W. B. Jackling thereby to defraud the

United States, brought into the United States, and

into the said Port of Portland, and within the admir-

alty jurisdiction of this Court, in and on board of said

vessel from a foreign port, to-wit : the port of Victoria

in the province of British Columbia, and no part of

said merchandise was included or described in the

manifest or cargo of said vessel, but the whole thereof

was hidden, secreted and stowed away in said vessel,

with the full knowledge, consent and privity of said

master and of said W. B. Jackling, contrary to the

form of the Statutes of the United States in such cases

made and provided. By reason whereof, and force of

the provisions of sections numbered 2806, 2807, 2808,

2809 and 3088 of the Revised Statutes of the United
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States, the said master has incurred a penalty equal

in value to the value of such merchandise, and became

indebted to the United States in the sum of nine thou-

sand, eight hundred and forty dollars ($9,840), and the

said vessel has become and is now subject to a lien for

said penalt}'.

Fourth—And the said United States District Attor-

ne}', Daniel R. Murph}^, acting for and on behalf of

the United States as aforesaid, further alleges and in-

forms the Court as follows :

That on the 3d day of Jul}-, 1893, at the port of

Portland, Oregon, in the said District of Oregon,

and in waters navigable from the sea by vessels

of ten or more tons burden, T. J. Black, Collector

of Customs in and for the Collection District of

Willamette in the District of Oregon, did seize and

now hath in his custody within the District of Ore-

gon, and within the jurisdiction of this Court as being

forfeited to the United States, a certain vessel and

steamship, her boilers, engines, tackle, apparel, furni-

ture and appurtenances,, of the value of fortj^-iive

thousand dollars, of the registered tonnage of seven

hundred and seventy-nine and fifty-three one-hun-

dredths (779 53-100) tons, belonging in whole to

citizens of the United States, and called, des-

ignated and known by the name of the "Haj'tian

Republic." That said T. J. Black, as such Col-

lector of Customs as aforesaid, now holds said

steamship Haytian Republic, her engines, boilers,

tackle, apparel and furniture and appurtenances in his
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custody, for the causes and reasons hereinafter stated,

to-wit

:

That on the 27th da\' of December, 1S92, at a place

called St. Johns, on the Willamette river, in the Dis-

trict of Oregon and within the adniiralt}- jurisdiction

of this Court, John Ross was master of said steamship

Haytian Republic and W. B. Jackling had chief charge

and control of the navigation and employment of said

vessel. That on said 27th day of December, 1892, at

said place called St. Johns, as aforesaid, certain mer-

chandise, to-wit : One thousand pounds of opium

then and there of the value of twelve thousand dol-

lars ($12,000), was unlawfully and fraudulenth^, and

with the knowledge, privity and consent, and by the

assistance of said John Ross, who was then and there

the master of said vessel, as aforesaid, and with the

knowledge, privity and consent, and. by the assistance

of said W. B. Jackling, who had chief charge and con-

trol of the navigation and employment of said vessel,

as aforesaid, and with intent then and there on the

part of said master and of said W. B. Jackling thereby

to defraud the United States, brought into the United

States, and to said place called St. Johns, on said Wil-

lamette river, and in the District of Oregon, and

within the admiralty jurisdiction of this Court, in and

on board of said vessel from foreign ports, to-wit

:

From the ports of Victoria and Vancouver, in the

Province of British Columbia, and no part of said mer-

chandise was included or described in the manifest or

cargo of said vessel, but the whole thereof was hid-

den, secreted and stowed awa}- in said vessel with the
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full knowledge, privit}' and consent of said master and

of said \\\ B. Jackling. And that when said vessel

reached said place called St. Johns, in the District of

Oregon, as aforesaid, and within the admiralty juris-

diction of this Court, and on her wa}' to the Port of

Portland, the said merchandise was in the night time,

and with the knowledge, privity and consent, and b}'

the aid and assistance of said master and said \V. B.

Jackling, secretly, nnlawfull}' and fraudulent!}- un-

loaded from said vessel at said place called St. Johns,

without a permit or license to unload the same from

the collector or other officer of customs, or any officer

of the United States, and without an}' permit or

license whatever for so unloading, and without being

compelled so to do b}- reason of unavoidable necessit}'

or stress of weather, contrary to the statutes of the

United States in such cases made and provided. By

reason whereof, and b}- force of sections 2867, 2806,

2807, 2S0S, 2809, 2871, 2872, 2873, 2874 and 3088 of

the Revised Statutes of the United States, the said

master and the mate of said vessel have each respec-

tiveU' incurred a penalt}' and become indebted to the

United States in the sum of one thousand dollars, and

the further sum of twelve thousand ($12,000) dollars,

and the said vessel has become and is now subject to

a lien for said penalty.

P'ifth—And the said United States District Attor-

ney, Daniel R. ]\Iurphy, acting for and on behalf of the

United States as aforesaid, further alleges and in-

forms the court as follows :

That on the 3d day of Jul}', 1S93, at the Port of
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Portland, Oregon, in the said District of Oregon, and

in waters navigable from the sea l3y vessels of ten or

more tons burden, T. J. Black, Collector of Customs

in and for the collection district of Willamette in the

District of Oregon, did seize and now hath in his cus-

tody within the district of Oregon, and within the

jurisdiction of this Court as being forfeited to the

United States a certain vessel and steamship, her

boilers, engines, tackle, apparel, furniture and appur-

tenances of the value of forty-five thousand dollars of

the registered tonnage of seven hundred and seventy-

nine and fiftj'-three one-hundredths (779 53-100) tons,

belonging in whole to citizens of the United States,

and called, designated and known by the name of the

'' Haytian Republic." That said T. J. Black as such

Collector of Customs as aforesaid, now holds said

steamship Haytian Republic, her engines, boilers,

tackle, apparel and furniture and appurtenances in

his custody for the causes and reasons hereinafter

stated, to-wit :

That on the 29th day of October, 1892, at the Port

of Poitland, Oregon, John Ross was master of said

steamship Haytian Republic. That on said 29tli day

of October, 1S92, said John Ross, at said Port of Port-

land, Oregon, and within the admiralty jurisdiction of

of this Court, for the purpose of fradulently bringing

within the United States Chinese laborers contrary

to law, did willfully, unlawfully, knowingl}' and falsely

make, forge and alter, and cause to made, forged and

altered, certain false, forged and counterfeit certifi-

cates purporting on their face to entitle certain
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Chinese laborers in said certificates named to enter

the United States, and purporting to have been pre-

pared and executed under section 6 of the act of Con-

gress, entitled, "An act to prohibit the coming of

Chinese persons into the United States," contrary to

the statutes of the United States in such cases made

and provided. By reason whereof, and by force of the

act of Congress, entitled, "An act to prohibit the com-

ing of Chinese persons into the United States,"

approved May 5th, 1892, the said vessel, her engines,

boilers, tackle, apparel and furniture have become and

are forfeited to the United States.

That all and singular the premises are true and

within the admiralt}- and maritime jurisdiction of the

United States and of this Court.

Wherefore, the said United States District Attor-

ney on behalf of the United States pra3^s the advise-

ment of the Court herein in the premises for a moni-

tion, and that the usual process against the said steam-

ship Haytian Republic be issued in this behalf, and

that all persons interested therein may be cited to

answer in the premises, and that the said vessel and

steamship and her engines, boilers, tackle, apparel and

and furniture may be decreed to be and remain for-

feited to the United States and that said Haytian Re-

public, for the causes aforesaid, and others appearing,

be decreed to pay said penalty of nine thousand

eight hundred and fortj- ($9,840.00) dollars, and one

thousand ($1000.00) dollars, and twelve thousand
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($i2,ooo.oo) dollars, in all twenty-two thousand, eight

hundred and forty ($22,840.00) dollars.

Daniel R. Murphy,
United States Disti^ict Attorney for the District of

Oj'egon.

District of Oregon, ss.

I, Daniel R. Murphy, being first duly sworn, depose

and say that I am U. S. Attorney for the District of

Oregon, and that the foregoing information is true as

I verily believe.

Daniel R. Murphy.

Subscribed and sworn to before me this 6th day of

July, 1893.

R. B. LamSON, Clerk.

Endorsed, Filed July 6, 1893.

R. B. LamSON, Clerk.

And afterwards, to-wit, on the 6th day of July, 1893,

there was issued out of said court a warrant, in words

and figures as follows, to-wit

:

RETURN IN CASE OF ADMIRALTY SEIZURE.

United States of America, }
• ^ ss '

District of Oregon.
^

In obedience to the command of the within writ, I

did, on the 6th day of July, 1893, at the Port of Port-

land, in the District of Oregon, arrest the within

named vessel, the Haytian Republic, by going on

board of her and seizing and arresting her and taking

said ship into my custody, together with her tackle.
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apparel and furniture; and I served a duly certified

copy of this writ at said time upon W. H. Gorliam,

who is attorney for the owners of said ship; I also

posted a duly certified copy thereof in a public place

in plain view on said ship; I served upon W. H. Gor-

ham, who is attorne}- for the owners of said ship,

personally, a duly certified copy of the libel in the

therein entitled cause, at Portland, on the 6th day of

Jul}', 1893; I further caused to be published in the

Daily Oregonian, in the said District of Oregon, for

fifteen consecutive publications, including Sundays,

the following notice and citation hereto affixed and

made a part of this return :

UNITED STATES MARSHAL'S NOTICE.

Admiralty seizure, the Haytian Republic, citation.

United States of America, District of Oregon, ss.

Whereas, A libel has been filed in the District Court

of the United States, for the District of Oregon, on

the 6th day of Jul}^ 18935 by Daniel R. Murphy,

United States Attorney, proctor, on behalf of the

United States as libellants, in a cause of seizure and

forfeiture, civil and maritime, against the Haytian

Republic, her tackle, apparel and furniture, and pray-

ing the usual process and monition of the court, that

all persons interested in said vessel, her tackle,

apparel, machinery and furniture may be cited to

appear and answer the premises, and all due proceed-

ings being had, that the said vessel may be decreed

to be sold, and the proceeds thereof distributed

according to law. Therefore, in pursuance of said
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inonition, under the seal of the said eourt, to me
directed and delivered on the 6th day of July, 1893, I

do hereby give notice, generally, unto all persons

having, or pretending to have, any right, title or

interest in the said vessel called the Haytian Repub-

lic, her tackle, apparel, machinery and furniture, to

appear before the said court in the City of Portland,

in said district, on the 7th day of August next, (if it

be a court day, or else on next court day thereafter)

at 10 o'clock in the forenoon of said day, then and

there to answer the said libel, and to make known

their allegations in that behalf.

Dated at Portland, in said district, this 7th day of

July, A. D. 1893. H. C. Grady,

United States Ilfarsha/for the Disti-ict of Oi^egon.

Daniel R. Murphy,
Proctorfor the United States.

Henry C. Grady, U. S. Marshal,

By W. H. Bradford, Deputy.

Dated at Portland, Oregon, this 8th day of August,

1893.

WARRANT OF ARREST AND MONITION.

United States of America, }

District of Oregon. ^

The President of the United States of America, to the

Marshal of the District of Oregon, or his Deputy,

Greeting

:

You are hereby strictly enjoined and commanded

that you arrest the vessel called the Haytian Repub-
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lie, whereof now is, or latel}- was, master,

her boats, tackle, apparel and fnrnitnre, if she shall

be fonnd within \-onr district ; and the same so arrested

3'ou keep nnder safe and secnre arrest until you shall

receive further orders from the Court, or the same

shall be discharged in due course of law ; and that

3'ou cite at the premises all persons in general who

have, or pretend to have, any right, title or interest

therein, to appear before the Judge of the District

Court of the United States, for the District of Oregon,

at the city of Portland, on the yth day of August, A.

D. 1893, if it be a court da}', or else on the court day

next following, at ten o'clock in the forenoon of such

day, then and there to answ^er unto the United States

in the cause of seizure and forfeiture, civil and mari-

time, and further to do and to receive in this behalf as

to justice shall appertain; and that you duly certif}'

the Court aforesaid what 3'ou shall do in the premises,

together with these presents.

WiTNEvSS, the Honorable Charles B. Bellinger,

Judge of said Court, and the seal thereof, hereto

affixed, at Portland, in said District, on the 6th da}' of

July, A. D. 1S93.

[seal.] R. B. Lamson, Clerk.

And afterwards, to-wit, on Wednesday, the 12th day

of July, 1893, the same being the 8th judicial day of

the regular July term of said Court ; Present : the

Honorable Charles B. Bellinger, United States Dis-

trict Judge presiding, the following proceedings were

had in said case, to-wit

:
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TITLE OF CAUSE.

July 12, 1893.

Now, at this da}', on motion of Mr. John M. Gearin,

Special Assistant United States Attornc}-, it is ordered

that the libellant herein be, and is hereb}-, allowed to

file an amendment to the original libel, and also to

file a supplemental libel herein.

And afterwards, to-wit, on the i4tli da}' of Jul}-,

1S93, there was dul}- filed in said Court, amendments

to libel in words and figures as follows, to-wit

:

TITLE OF CAUSE.

To the Hon. C. B. Bellinger, Judge of tJie above cntitleel

Court

:

Amendments to the libel and information of Daniel

R. Murphy, Attorne}- of the LTnited States for the

District of Oregon, acting for and on behalf of the

United States against the ship Ha3'tian Republic, her

tackle, apparel and furniture.

First—Insert after the words " Louis Lee Hong "

in the 23d line of the second page of the first article

of said libel the words '' and did attempt to land said

Chinese laborers."

Danikl R. Murphy,

United States Attorneyfor the Distriet of Oi'egon.

Disti'iet of Oregon, ss.

I, Daniel R. Murphy, being first duly sworn, depose

and say, that I am the District Attorney for the

United States and that the foregoing amendments to
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the original libel in this eause are true as I verily

believe.

Daniel R. Murphy.

Subscribed and sworn to before me this 14th day of

July, ICS93.

R. B. Lamson, Clerk.

Endorsed, Filed July 14, 1893.

R. B. Lamson, Clerk.

And afterwards, to-wit, ou the 14th day of July,

1893, there was duly filed in said Court a supplement-

ary libel of information in words and figures as fol-

lows, to-wit

:

TITLE OF CAUSE.

The supplemental and amendatory libel and infor-

mation of Daniel R. Murphy, District Attorney of the

United States, acting for and on behalf of the United

States against the steamship Haytian Republic, her

engines, boilers, tackle, apparel and furniture, alleges

as follows :

First—The said Daniel R. Murphy, District At-

torney of the United States in and for the District of

Oregon, acting for and on behalf of the United States,

propounds, alleges and informs the Court as follows :

That on the 3d day of July, 1893, at the Port of

Portland, Oregon, in the District of Oregon, and in

waters navigable from the sea by vessels of ten tons

or more burden, T. J. Black, Collector of Customs in
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and for the Collection District of Willamette, in the

District of Oregon, did seize and at the time of filing

the libel in this canse, to-wit : The 6th day of Jnly,

1893, did have in his cnstody, within the District of

Oregon and within the jnrisdiction of this Court, as

being forfeited to the United States, a certain vessel

and steamship, her boilers, engines, tackle, apparel,

furniture and appurtenances of the value of forty-five

thousand ($45,000) dollars, of the registered tonnage of

seven hundred and seventy-nine and fiftj-three one

hundredths (779 53-100) tons belonging in whole to citi-

zens of the United States, and called, designated and

known by the name of the "Haytian Republic." That at

the time of the filing of the libel and information in this

cause to-wit : On the 6th day of July, 1893, said T.

J. Black as such Collector of Customs, held said steam-

ship Haytian Republic, her engines, boilers, tackle, ap-

parel and furniture and appurtenances in his custody

for the causes and reasons hereinafter stated, to-wit

:

That on the 28th day of July, 1892, at a point near

Swan Island, in the Willamette river, in the District

of Oregon, and within the admiralty jurisdiction of

this Court, John Ross was master of said steamship

Haytian Republic and W. B. Jackling was chief

engineer of said steamship Haytian Republic and

had chief charge and control of the naviga-

tion and employment of said vessel. That on

said 28tli day of July, 1892, at said point near

Swan Island in said District as aforesaid, certain mer-

chandise, to-wit : Three hundred pounds of opium of

the value of three thousand, three hundred (1.3,300.00)
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dollars was iiiilawfullv and fraudulently and with the

knowledge, privity and eonsent, and by the assistance

of said John Rosi* who was then and there the master

of said vessel as aforesaid, and with the knowledge, pri-

vity and consent and by the assistance of said W. B.

Jackling, who was chief engineer of, and the chief

charge and control of the navigation and employment

of said vessel as aforesaid, and with the knowledge,

privity, consent and assistance of the owners of said

vessel, and wdtli intent then and there on the part of

said John Ross and said W. B. Jackling and said own-

ers thereby to defraud the United States, and avoid

payment of the duty on said merchandise brought

into the United States and to said place near Swan

Island in said Willamette river in the District of Ore-

gon and within the admiralty jurisdiction of this

Court, in and on board said vessel from foreign ports, to-

wit : the Ports of Victoria and Vancouver in the

Province of British Columbia, and no revenue or duty

of any kind was paid on said merchandise or any por-

tion thereof, and no part of said merchandise was in-

cluded or described in the manifest of cargo of said

vessel, but the whole was hidden, secreted and stowed

away in said vessel and falsely marked as ''Ginger"

with the full knowledge, consent and privity of said

master and of said W. B. Jackling and of said owners.

And that when said vessel, the Haytian Republic,

reached said point in the Willamette river near Swan

Island in the District of Oregon as aforesaid and

within the admiralty jurisdiction of this Court, and

on her way to the Port of Portland, in said District as
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aforesaid, the said inerchaiidise was in the night time

and with the knowledge, privity and consent and by

the aid and assistance of said master and said W. B,

Jackling and said owners, secretly, unlawfully and

fradulently and in the night time, to-wit : about the

hour of lo o'clock P. ]\I. unloaded from said vessel at

said point on the Willamette river near Swan Island

in said District as aforesaid, without the permit or

license to unload the same in the night time or at all,

from the Collector or other ofhcer of customs, or any

officer of the United States, and without any permit

or license whatever for so unloading, and without

being compelled so to do b}^ reason of unavoidable

necessity or stress of w^eather, contrary to the

statutes of the United States in such cases made and

provided. By reason whereof and by force of sections

2867, 2806, 2807, 2808, 2809, 2871, 2872, 2873, 2874

and 3088 of the Revised Statutes of the United

States, the said vessel has become and now is subject

to a lien for the value of said merchandise, to-wit

:

the sum of three thousand, three hundred ($3,300.00)

dollars and by reason of said section 2S74 aforesaid,

said vessel, her tackle, apparel and furniture, engines

and boilers has become and is forfeited to the United

States.

Second—The said Daniel R. Alurphy, District At-

torney of the United States in and for the District of

Oregon, acting for and on behalf of the United States,

propounds, alleges and informs the Court as follows

:

That on the 3d day of July, 1S93, at the Port of

Portland, Oregon, in the said District of Oregon, and
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ill waters navigable from the sea by vessels of ten or

more tons burden, T.J. Black, Collector of Customs

in and for the collection district of Willamette, in the

District of Oregon, did seize and at the time of filing the

libel in this cause to-wit : the 6th day of J ul}-, 1893,

did have in his custod\' within the District of Oregon

and within the jurisdiction of this Court, as being

forfeited to the United States, a certain vessel and

steamship, her boilers, engines, tackle, apparel, furni-

ture and appurtenances of the value of forty-five

thousand ($45,000.00) dollars of the registered ton-

nage of seven hundred and sevent^Miine and fift}-

three one-hundredths (779 53-100) tons belonging in

whole to citizens of the United States, and called,

designated and known by the name of the " Haytian

Republic." That at the time of the filing of the libel

and information in this cause, to-wdt : on the 6th day

of July, 1893, said T. J. Black as such Collector of

Customs held said steamship Haytian Republic, her

engines, boilers, tackle, apparel, furniture and

appurtenances in his custody for the causes and

reasons hereinafter stated, to-wit:

That on the 20th day of August, 1892, at a point

on the Columbia river, near the mouth of the Wil-

lamette river, in the District of Oregon, and within

the Admiralty Jurisdiction of this court, John Ross

was master of said steamship Haytian Republic, and

W. B. Jackling was chief engineer of said steamship

Haytian Republic, and had chief charge and control

of the navigation and emplo3'nient of said vessel.

That on said 20th day of August, 1892, at said point
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on the Columbia river near the mouth of the Wil-

lamette river, in said district as aforesaid, certain

merchandise, to-wit : Eight hundred pounds of

opium of the value of eight thousand, eight hundred

dollars, (j^8,800.00) was unlawfully and fraudulently

and with the knowledge, privit}' and consent, and b}'

the assistance of said John Ross, who was then and

there the master of said vessel as aforesaid, and with

the knowledge, privity and consent, and by the assis-

tance of said W. B. Jackling, who was chief

engineer of and had the chief charge and control of

the navigation and employment of said vessel as

aforesaid, and with the knowledge, privity, consent

and assistance of the owners of said vessel, and with

intent then and there on the part of said John Ross,

and said W. B. Jackling, and said owners, thereby to de-

fraud the United States and avoid payment of the duty

on said merchandise brought into the United States

and to said place on the Columbia river near the

mouth of the Willamette river, in the District of

Oregon, and within the admiralty jurisdiction of this

court, in and on board said vessel from foreign ports,

to-wit : The ports of Victoria and Vancouver, in the

Province of British Columbia, and no revenue or

duty of any kind was paid on said merchandise or

an}' portion thereof, and no part of said merchandise

was included or described in the manifest of cargo of

said vessel, but the whole was hidden, secreted and

stowed away in said vessel, and falsely marked "Ginger"

with the full knowledge, consent and privity of said

master and of said W. B. Jackling and of said owners.
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And that wlieu said vessel reached said point on the

Cohinibia river near the mouth of the Willamette

river, in the District of Oregon, as aforesaid, and

within the admiralty jurisdiction of this court, and on

her wa}' to the Port of Portland, in said district as

aforesaid, the -said merchandise was, in the night

time, and with the knowledge, privity and consent,

and by the aid and assistance of said master, and said

W. B. Jackling, and said owners, secretly, unlawfully

and fraudulently, and in the night time, to-wit : About

the hour of 3 o'clock A. M., unloaded from said vessel

at said point on the Columbia river near the mouth

of the Willamette river, in said district as aforesaid

without a permit or license to unload the same, in

the night time, or at all, from the Collector or other

officer of customs, or any officer of the United States,

and without any permit or license whatever for so

unloading, and without being compelled to do so b}-

reason of unavoidable 'necessity or stress of weather,

contrary to the statutes of the United States in such

cases made and provided.

B}^ reason whereof and by force of sections 2S67,

2806, 2807, 2808, 2809, 2871, 2872, 2873, 2874 and

3088 of the Revised Statutes of the United States, the

said vessel has become and now is subject to a lien

for the value of said merch?.ndise, to-wit : The sum

of eight thousand, eight hundred ($8,800) dollars, and

by reason of said section 2874 aforesaid said vessel,

her tackle, apprrel, furniture, engines and boilers has

become and is forfeited to the United States.
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Third—The said Daniel R. Murphy, District Attor-

ney of the United States in and for the District of

Oregon, acting for and on belialf of the United States,

propounds, alleges and informs the Court as follows :

That on the 3d day of July, 1893, at the Port of

Portland, Oregon, in the said District of Oregon, and

in waters navigable from the sea by vessels of ten or

more tons burden, T. J. Black, Collector of Customs

in and for the Collection District of Willamette, in the

District of Oregon, did seize and at the time of filing

the libel in this cause, to-wit : the 6th day of July,

1893, ^i*^ have in his custody, within the District of

Oregon and within the jurisdiction of this Court, as

being forfeited to the United States, a certain vessel

and stean:ship, her boilers, engines, tackle, apparel,

furniture rnd appurtenances, of the value of forty-five

thousand ($45,000) dollars, of the registered tonnage

of seven hundred and seventy-nine and fifty-three one-

hundredths (779 53-100) tons, belonging in whole to

citizens of the United States, and called, designated

and known by the name of the '' Havtian Republic.''

That at the time of the filing of the libel and informa-

tion in this cause, to-wit : on the 6th day of Jul}-, 1893,

said T. J. Black, as such Collector of Customs, held

said steamship Haytian Republic, her engines, boilers,

tackle, apparel and furniture and appurtenances in his

custody for the causes and reasons hereinafter stated,

to-wit

:

That on the 2d day of September, 1892, at a point

near Swan island, in the Willamette river, in the Dis-

trict of Oregon and within the admiralty jurisdiction
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of this Court, Jolni Ross was master of said steamship

Haytian Republic aud W. B. Jackliug was chief eu-

gineer of said stcauiship Haytian Republic aud had

chief charge and control of the navigation and em-

ployment of said vessel. That on said 2d day of Sep-

tember, 1892, at said point near Swan island, in said

district as aforesaid, certain merchandise, to-wit : four-

teen hundred pounds of opium, of the value of fifteen

thousand, four hundred ($15,400) dollars, was unlaw-

fully and fraudulently, and with the knowledge, priv-

ity and consent and by the assistance of said John

Ross, who was then and there the master of said ^'es-

sel, as aforesaid, and with the knowledge, privity and

consent and b}- the assistance of said W. B. Jackliug,

who was chief engineer of and had the chief charge

and control of the navigation and employment of said

vessel, as aforesaid, and with the knowledge, privity,

consent and assistance of the owners of said vessel,

and with intent then and there on the part of said

John Ross and said W. B. Jackling and said owners

thereby to defraud the United States and avoid pay-

ing the duty on said merchandise brought into the

United States and to said place near Swan island, in

said Willamette river, in the District of Oregon, and

within the admiralty jurisdiction of this Court, in and

on board said vessel from foreign ports, to-wit : the

ports of Victoria and Vancouver, in the Province of

British Columbia, and no revenue or duty of au}^ kind

was paid on said merchandise or any portion thereof,

and no part of said merchandise was included or de-

scribed in the manifest of cargo of said vessel, but the
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whole was hidden, secreted and stowed away in said

vessel and falsely marked as "Ginger," with the fnll

knowledge, consent and privity of said master and of

said W. B. Jackling and of said owners. And that

when said vessel, the Haytian Republic, reached said

point in the Willamette river near Swan island, in the

District of Oregon, as aforesaid, and within the admir-

alty and maritime jurisdiction of this Court, the said

merchandise was in the night time and with the knowl-

edge, privity and consent and by the aid and assist-

ance of said master and said W. B. Jackling and said

owners, secretly, unlawfully and fraudulently and in

the night time, to-wit : about the hour of ii o'clock

P. M., unloaded from said vessel at said point in the

Willamette river near Swan island, in said district as

aforesaid, without a permit or license to unload the

same in the night time, or at all, from the collector or

other officer of customs, or any officer of the United

States, and without any permit or license whatever for

so unloading, and without being compelled so to do by

reason of unavoidable necessity or stress of weather,

contrary to the statutes of the United States in such

cases made and provided.

By reason whereof and by force of sections 2867,

2806, 2807, 2808, 2809, 2871, 2872, 2873, 2874 and

3088 of the Revised Statutes of the United States,

the said vessel has become and now is subject to a

lien for the value of said merchandise, to-wit : The

sum of fifteen thousand, four hundred dollars, ($15,-

400.00) and by reason of said section 2874 aforesaid,

said vessel, her tackle, apparel and furniture, engines
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and boilers has become and is forfeited to the United

States.

Fourth—The said Daniel R. Murphy, District

Attornej' of the United States in and for the District

of Oregon, acting for and on behalf of the United

States, propounds, alleges and informs the court as

follows :

That on the 3d da}- of Jul}-, 1S93, at the Port of

Portland, Oregon, in the said District of Oregon, and

in waters navigal)le from the sea by vessels of ten or

more tons burden, T. J. Black, Collector of Customs

in and for the collection district of Willamette, in the

District of Oregon, did seize and at the time of filing

the libel in this cause, to-wit : The 6th day of July,

1893, did have in his custody, within the District of

Oregon, and within the jurisdiction of this court, as

being forfeited to the United States a certain vessel

and steamship, her boilers, engines, tackle, apparel,

furniture and appurtenances of the value of fortj'-five

thousand dollars ($45,000.00) of the registered ton-

nage of seven hundred and seventy-nine and fifty-three

one-hundredths (779 53-100) tons belonging in whole

to citizens of the United States, and called, designated

and known b}^ the name of the "Haytian Republic."

That at the time of the filing of the libel and in-

formation in this cause to-wit : On the 6th da}' of

Jul}', 1893, said T. J. Black, as such Collector of Cus-

toms, held said steamship Haytian Republic, her

engines, boilers, tackle, apparel and furniture and

appurtenances in his custody for the causes and

reasons hereinafter stated, to-wit

:
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That on the 2 2d day of Febriiar}', 1893, ^t the Port

of Portland, on the Willamette river, in the District

of Oregon, and within the adniiralt}' jurisdiction of

this court, John Ross was master of said steamship

Haytian Republic, and W. B. Jackling was chief

engineer of said steamship Haj'tian Republic, and

had chief charge and control of the navigation and

employment of said vessel. That on said 2 2d da}' of

Februar}', 1893, at the Port of Portland, in said

district as aforesaid, certain merchandise, to-wit

:

Nine hundred (900) pounds of opium, of the value of

nine thousand, nine hundred dollars, ($9,900.00) was

unlawfull}' and fraudulently, and with the knowledge,

privity and consent, and by the assistance of said

John Ross, who was then and there the master of said

vessel as aforesaid, and with the knowledge, privity

and consent, and by the assistance of said W. B.

Jackling, who was chief engineer of, and had the chief

charge and control of the navigation and emploj'ment

of said vessel, as aforesaid, and with the knowledge,

privity, consent and assistance of the owners of said

vessel, and with intent then and there on the part of

said John Ross, and said W. B. Jackling, and said

owners, thereby to defraud the United States and

avoid payment of the dut}' on said merchandise

brought into the United States and to said Port of

Portland on the Willamette river, in the District of

Oregon, and within the admiralty jurisdiction of this

court, in and on board said vessel from foreign ports,

to-wit : The ports of Victoria and Vancouver, in the

Province of British Columbia, and no revenue or dut}-
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of any kind was paid on said merchandise, or any

portion thereof, and no part of said merchandise was

included or described in the manifest of cargo of said

vessel, but the whole was hidden, secreted and stowed

away in said vessel and falsely marked as "Ginger,"

with the full knowledge, consent and privit}' of said

master, and of said W. B. Jackling, and of said

owners. And that when said vessel, the Haytian

Republic, reached said Port of Portland, on the

Willamette river, in the District of Oregon, and

within the jurisdiction of this court as aforesaid, the

said merchandise was, in the night time, and with the

knowledge, privity and consent, and b}' the aid and

assistance of said master, and said \V. B. Jackling,

and said owners, secreth', unlawfully and fraudu-

lently, and in the night time, to-wit : About the hour

of 12 o'clock at night, unloaded from said vessel at

said Port of Portland, in said district as aforesaid,

without a permit or license to unload the same, in the

night time, or at all, from the collector or other officer

of customs, or an}- officer of the United States, and

without an}- permit or license whatever for so unload-

ing, and without being compelled so to do b}- reason

of unavoidable necessity or stress of weather, contrary

to the statutes of the United States in such cases

made and provided.

B}' reason whereof and by force of sections 2867,

2806, 2807, 2808, 2809, 2871, 2872, 2873, 2874 and

3088 of the Revised Statutes of the United States the

said vessel has become and now is subject to a lien

for the value of said merchandise, to-wit : the sum of
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nine tliousaiid, nine luindred. ($9,900) dollars, and by

reason of said seetion 2S74 aforesaid said vessel, her

tackle, apparel and furniture, engines and boilers has

become and is forfeited to the United States.

Fifth—The said Daniel R. Murphy, District Attor-

ney of the United States in and for the District of

Oregon, acting for and on behalf of the United States,

propounds, alleges and informs the Court as follows :

That on the 3d day of July, 1893, at the Port of

Portland, Oregon, in the said District of Oregon, and

in waters navigable from the sea by vessels of ten or

more tons burden, T.J. Black, Collector of Customs in

and for the Collection District of Willamette, in the

District of Oregon, did seize and at the time of filing

the libel in this cause, to-wit : the 6th day of Jul}^,

1893, did have in his custody within the District of

Oregon, and within the jurisdiction of this Court, as

being forfeited to the United States, a certain vessel

and steamship, her boilers, engines, tackle, apparel,

furniture and appurtenances of the value of forty-five

thousand ($45,000) dollars, of the registered tonnage

of seven hundred and seventy nine and fifty-three one-

hundredths (779 53-100) tons, belonging in whole to

citizens of the United States, and called, designated

and known by the name of the "Haytian Republic."

That at the time of the filing of libel and information

in this cause, to-wit: on the 6th day of July, 1893, said

T.J. Black, as such Collector of Customs, held said

steamship Haytian Republic, her engines, boilers,

tackle, apparel and furniture and appurtenances in his
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custody for the causes aucl rcasous licreiuafter stated,

to-wit

:

That ou the 27th day of January, 1893, at the Port

of Portland, on the Willamette river, in the District of

Oregon and within the admiralty jurisdiction of this

Court, John Ross was master of said steamship Hay-

tian Republic and W. B. Jackling was chief engineer

of said steamship Ha3tian Republic, and had chief

charge and control of the navigation and employment

of said vessel. That on said 27th day of Januar}^,

1893, at the Port of Portland, in said district as afore-

said, certain merchandise, to-wit : one thousand and

twenty (1,020) pounds of opium, of the value of eleven

thousand, two hundred and twenty ($11,220) dollars,

was unlawfully and fraudulently, and with the knowl-

edge, privit}^ and consent, and by the assistance of said

John Ross, who was then and there the master of said

vessel, as aforesaid, and with the knowledge, privity

and consent and by the assistance of said W. B. Jack-

ling, who was chief engineer of and had the chief

charge and control of the navigation and employment

of said vessel, as aforesaid, and with the knowledge,

privity, consent and assistance of the owners of said

vessel, and with intent then and there on the part of

said John Ross and said W. B. Jackling and said own-

ers, thereby to defraud the United States and avoid

payment of the duty on said merchandise brought into

the United States and to the Port of Portland, on the

Willamette river, in the District of Oregon and within

the admiralty jurisdiction of this Court, in and on

board said vessel from foreign ports, to-wit : the ports
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of Victoria and Vancouver, in the Province of British

Columbia, and no revenue or duty of any kind was paid

on said merchandise or any portion thereof, and no

part of said merchandise was included or described in

the manifest of cargo of said vessel, but the whole was

hidden, secreted and stowed away in said vessel and

falsely marked as "Ginger," wdth the full knowledge,

consent and privity of said master and of said W. B.

Jackling and of said owners. And that when said ves-

sel, the Haytian Republic, reached said Port of Port-

land, on the Willamette river, in the District of Ore-

gon and within the jurisdiction of this Court, as afore-

said, the said merchandise w^as in the night time and

with the knowledge, privity and consent and by the

aid and assistance of said master and said W. B.Jack-

ling and said owners, secretl}--, unlaw^fully and fraudu-

lently and in the night time, to-wit : about the hour of

12 o'clock at night, unloaded from said vessel at said

Port of Portland, in said district, as aforesaid, without

a permit or license to unload the same in the night

time, or at all, from the collector or other officer of

customs,' or any officer of the United States, and with-

out any permit or license whatever for so unloading,

and without being compelled so to do by reason of un-

avoidable necessity or stress of weather, contrary to

the statutes of the United States in such cases made

and provided.

By reason whereof and by force of sections 2867,

2806, 2807, 2808, 2871, 2872, 2873, 2874 and 3088 of

the Revised Statutes of the United States, the said

vessel has become and now is subject to a lien for the
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value of said merchandise, to-wit : the sum of eleven

thousand, two hundred and twenty ($i 1,220.00) dollars

and by reason of said section 2874 aforesaid, said ves-

sel, her tackle, apparel and furniture, engines and

boilers has become and is forfeited to the United

States.

That upon filing the libel in this cause to-wit : on

the 6tli day of July, 1893, a warrant was duly issued

out of this Court directed to the United States Mar-

shal of this district commanding him to seize and

take into his possession said steamship, the Haytian

Republic, her engines, boilers, tackle, apparel and

furniture. That by virtue of said warrant said Mar-

shal did on said July 6th, 1893, in the County of

Multnomah, State of Oregon, and in the District of

Oregon, take said Haytian Republic, her engines,

boilers, tackle, apparel and furniture into his posses-

sion and now has possession of the same by virtue of

said warrant aforesaid, at said City of Portland, Mult-

nomah county, Oregon, within the District of Oregon,

and within the admirality jurisdiction of this Court.

That all and sigular the premises are true and

within the adniiralt}^ and maritime jurisdiction of the

United States and of this Court.

Wherefore the said United States District Attor-

ney, on behalf of the United States, prays the advise-

ment of the Court herein in the premises for a moni-

tion, and that the usual process against the said

steamship Haytian Republic be issued in this behalf,

and that all persons interested therein may be cited
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to answer in the premises, and that the said vessel

and steamship, and her engines, boilers, tackle,

apparel and fnrniture may be decreed to be and

remain forfeited to the United States. And that said

Haytian Repnblic for the canses aforesaid, and others

appearing be decreed to pay said penalt}^ of forty-

eight thonsand, six hnndred and twenty ($48,620.00)

dollars, being said sum of three thousand, three

hundred ($3,300.00) dollars, and said sum of eight

thousand, eight hundred ($8,800.00) dollars and said

sum of fifteen thousand, four hundred ($15,400.00)

dollars and said sum of nine thousand, nine hundred

($9,900.00) dollars and said sum of eleven thousand,

two hundred and twenty ($11,220.00) dollars.

Daniel R. Murphy,

United States District Attorney for the District of

Oregon.

District of Oregon, ss.

I, Daniel R. Murphy, being first duly sworn depose

and say that I am United States Attorney for the

District of Oregon, and that the foregoing informa-

tion supplementary to the libel herein filed is true as I

verily believe.

Daniel R. Murphy.

Subscribed and sworn to before me this 14th day of

July, 1S93.

R. B. Laimson, Clerk.

Endorsed, Filed Jul}- 14, 1893.

R. B. LamSON, Clerk.
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And afterwards, to-wit, on the i5tli day of July,

1893, there was duly filed in said Court, ?i prcrcipc for

appearance of claimant, in words and figures as fol-

lows, to-wit

:

IN THE

DISTRICT COURT OF THE UNITED STATES,

FOR THE DISTRICT OF OREGON.

The United States of America, \

Libelant^

vs.

The Steamship Haytian Republic, i^

Her engines, boilers, tackle, apparel

and furniture. Respondent

.

The NorthwEvST Loan and Trust
Company, Claimant. j

To the Clerk of the above entitled Court :

You will please enter our appearance as proctors for

the respondent and claimant in the above entitled

cause.

O. F. Paxton,

DoLPH, Mallory & Simon,

W. H. GORHAM.

Endorsed, Filed and Entered July 15, 1893.

R. B. Lamson, Clerk.
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And afterwards, to-wit, on the i5tli day of Jnl}-,

1893, there was dnU' filed in said Conrt, a claim of

owner, in words and fignres, as follows, to-wit:

District of Oreckon, ss.

To the Hon. Charles D. Bellinger, Judge of the District

Court of the United States for said District

:

J. L. Hartman, of Portland, in the District of Ore-

gon, for and on behalf of The Northwest Loan and

Trnst Company, a corporation dnly organized and ex-

isting nnder the laws of the State of Oregon, owner of

the vessel called the steamship Haytian Republic, her

engines, boilers, tackle, apparel and furniture, inter-

vening for interest in said vessel, her tackle, etc., ap-

pears before this Honorable Court and claims said ves-

sel, her tackle, etc., and states that the said North-

west Loan and Trust Company is the true and bona

fide owner thereof. i\nd thereupon the said claimant

prays that this Honorable Court will be pleased to de-

cree to it a restitution of the said vessel, her tackle,

etc., and otherwise right and justice to administer in

the premises.

And the said J. L. Hartman, being duly sworn, de-

poses and says that no other persons, except the said

Northwest Loan and Trust Company, are owners of

the said vessel, her tackle, etc., or of any part thereof,

and that this affiant is the Treasurer of said North-

west Loan and Trust Company and authorized to ap-

pear in this behalf.

J. L. Hart:man.
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Sul)scnl)cd and sworn to before mc this 15th day of

July, 1893.
Paul R. Dkadv,

I'Jii/vd S/ah's Circuit Court Cvuuiissioucr for the Dis-

trict of ( hrovu.

And afterwards, to-wit, on the 15th da}- of July,

1893, there was dul}- filed in said Court, claimant's

stipulation for costs, in words and figures as follows,

to-wit

:

TITLE OF CAUSE.

Whereas, a libel was filed in this Court on Jul}- 6,

1893, ^^y t^^ United States of America, against the

steamship Haytian Republic, her engines, boilers,

tackle, apparel and furniture, for the reasons and

causes in said libel mentioned, and whereas a claim

has been filed in the said cause by The Northwest

Loan and Trust Company, and the said The North-

west Loan and Trust Company, as principal and E.

B. McFarland surety, the parties hereto, hereby con-

senting and agreeing, that in case of default or con-

tumacy on the part of the claimant or its surety, exe-

cution may issue against their goods, chattels and

lands, for the sum of two hundred dollars. Now there-

fore, it is hereb}' stipulated and agreed, for the benefit

of whom it may concern, that the stipulators under-

signed shall be, and are bound in the sum of two hun-

dred dollars, conditioned that the claimant above

named shall pa}^ all such costs as shall be awarded
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against it by this Court, or in case of appeal, b}- the

Appellate Court.

Thk Northwe.st Loan and Trust Co.,

Portland, Or., J. L. Harlman, Treas.

E. B. McP\\RLANI).

Taken and acknowledged before me this Jul}- 15,

1893.

Paul R. Dradv,
United States Circitit Couii Cominissioner for District

of Oregon.

i\nd afterwards, to-wit, on Tuesda}-, the i8th day of

July, 1893, the same being the 13th judicial da}- of the

regular July term of said Court ; Present : the Honor-

able Charles B. Bellinger, United States District Judge

presiding, the following proceedings were had in said

case, to-wit

:

IN THE

DISTRICT COURT OF THE UNITED STATES,

FOR THE DISTRICT OF OREGON.

The United States of America,

vs.

The Steamship Haytian Republic,

Her Engines, Boilers, Tackle,

Apparel and Furniture.

July 18, 1893.

Now, at this da}-, on motion of IMr. John M. Gearin,
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Special Assistant United States District Attornc}^, for

thc libelant, it is ordered that Mr. U. B. Scott, Mr.John

K. Steffen and Mr. Theodore Wygant be, and they are

hereby appointed appraisers to appraise the valne of

the steamship Haytian Republic, her tackle, apparel,

furniture, engines, etc., and return the appraisement

made to the clerk of this Court forthwith.

(Signed) C. B. Bellinger, Jndgc.

Endorsed, Filed July i8, 1893.

R. B. IvAMSON, Clerk.

And afterwards, to-wit, on the 19th day of July,

1893, there was duly filed in said Court, an affidavit of

Daniel R. Murphy, in words and figures as follows,

to-wit

:

TITLE OF CAUSE.

United States of America, \

District of Oregon. ^

Daniel R. Murphy, United States District Attorney

for Oregon, being duly sworn, says : That the steam-

ship Haytian Republic is now at the wharf in the

Port of Portland, Oregon, subject to large and

increasing expense for wharfage fees, keeper's fees,

and other expenses, which amount to in round

numbers, to deponent's best information and belief,

the sum of $25.00 per day; that the only claim that

has been interposed is that of The Northwest Loan and
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Trust Compaii}', who claims said steamship as owners

thereof; that, in his opinion, tlie interest of all parties

concerned will be promoted b}- a speedy sale of said

steamship, and, fnrther, that the proceeds of sncli

sale be bronght into court for the benefit of whom it

may concern, siibject to further order of the court.

Danikl R. Murphv.

Sworn to before me this iQtli da}- of July, A. D.

1893. R. B. Lamson, Clerk.

Endorsed, Filed July 19, 1893.

R. B. Lamson, Clerk.

And afterwards, to-wit, on the 19th day of July,

1893, there was duly filed in said Court a motion in

words and figures as follows, to-wit

:

TITLE OF CAUSE.

To W. H. Gorham, Dolph, Mallo7j & Si;;nm, and

Frank Paxton ; Gentlemen:

You will please take notice that on a libel and

claim in this cause, and on an affidavit, of which the

foregoing is a copy, a motion will be made before his

Honor, C. B. Bellinger, Judge of this Court, on the

24th day of July, A-. D. 1893, ^^ 10 o'clock A. AL, for an

order that the steamship Haytian Republic, her en-

gines, boilers, tackle, apparel and furniture above
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mentioned he sold under the direetion of the Marshal

and the proceeds brought into Court.

Daniki. R. Murphv.

Unilcd Stales Attorney for the District of Oregon.

HxD()RSi<:i), h'iled July 19, 1893.

R. B. Lamson, Clerk.

And afterwards, to-wit, on the 20th da}- of July,

1893, there was dul}- filed in said Court an oath of

appraisers in words and figures as follows, to-wit

:

TITLE OF CAUSE.

District of Oregon, ss.

We, the undersigned, having been appointed ap-

praisers to appraise the steamer Haytian Republic,

her tackle, apparel and furniture, etc., do solemnly

swear that we will faithfully appraise the same to the

best of our skill and ability.

Theodore Wygant,

U. B. Scott,

J. P\ Steffen.

Subscribed and sworn to before me this July 20,

1893.

R. B. Lamson,

Clerk United States District Coiwt, Oregon.

EndoRvSEd, Filed Jul}- 20, 1893.

R. B. Lamson, Clerk.
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And afterwards, to-wit, on the 20th day of July,

1893, there was duly filed in said court, exceptions of

claimant to original libel in words and figures as

follows, to-wit

:

IN THE

DISTRICT COURT OF THE UNITED STATES,

FOR THE DISTRICT OF OREGON.

The United StatEvS of America,

Libelant,

vs.

The Steamship Haytian Republic,

Her engines, boilers, tackle, apparel

and furniture. Respondent.

The Northwest Loan and Trust
Company, Claimant.

The exceptions of The Northwest Loan and Trust

Company, claimant in the above entitled cause, to the

original libel of information as amended, of the

L"^nited States of America, against the steamship

Haytian Republic, her engines, boilers, tackle, apparel

and furniture, not confessing all or any of the allega-

tions of said libel as true as therein alleged, alleges :

I.

The exception of the claimant to the first count of

said libel, as amended, alleges :

first.

That the allegations in said first count do not state

facts sufficient to constitute a cause of seizure and

forfeiture.
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n.

Tlic exceptions of the claimant to the 3CI, 4th and

Stli counts of said lil^el, as amended, alleges :

FIRST.

That on the 28th day of May, 1893, at Seattle, in

the District of Washington, the said steamship Hay-

tian Republic was seized by the Collector of Customs

of the United States for the collection district of

Puget Sound, as being forfeited to the United States

for the violation of the Chinese Restriction acts, and

of certain revenue laws, more particularly hereinafter

set forth.

SECOND.

That on the 7th day of June, 1893, a libel of

information was filed against the said steamship Hay-

tian Republic by the United States District Attorney

for the District of Washington, in the United States

District Court for the District of Washington, North-

ern Division, sitting in admiralty, alleging :

I St—That the said Ha3'tian Republic was subject

to the liens of sixty-six thousand dollars, and one

thousand dollars, on behalf of and in favor of the

United States for penalties incurred by the master of

said vessel for the violation of certain revenue laws on

November 26th, 1892, and between October 8th, 1892,

and December 12th, 1892, respectively.

2d—That the said Haytian Republic was forfeited

to the United States for the violation by the master.
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(a)—Of certain revenue laws on December yth,

1892.

(6)—Of the Chinese Restriction Acts on September

28th, 1892, between October 8th, 1892, and December

1 2th, 1892, on October nth and 12th, 1892, on Octo-

ber 15th and 1 6th, 1892, on November ist, 1S92,

on November 26th, 1892, on January 2d, 1893, on

January 26th, 1893, on May nth, 1893, and between

January 3d, 1893, and May 28th, 1893.

THIRD.

That thereafter, on the 7th day of June, 1893, a war-

rant and monition was duly issued in said cause out

of said District Court at Seattle to the United States

IMarshal for the District of Washington, whereupon

said Marshal arrested said vessel and duly cited all

persons claiming the same or knowing or having any-

thing to sa}^ why the same should not be condemned

and sold, pursuant to the prayer of the said libel of in-

formation, that they be and appear before the said

Court, to be held in and for the Northern Division,

District of Washington, on the 29th day of June, 1893,

then and there to interpose a claim to the same and

to make their allegations in that behalf.

FOURTH.

That thereafter, on June 7th, 1893, the claim of H. K.

Struve, master of said vessel, duly verified, interven-

ing for the interest of The Northwest Loan and Trust

Compan}-, as the owner of said ship, was filed in said

cause.
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I-IKTH.

That thereafter, on said 7th day of June, 1893, upon

a petition b}' said claimant, H.K.Struve, on behalf of

The Northwest Loan and Trust Company for the ap-

pointment of appraisers and for the release of said ves-

sel from the custod}' of said Court upon bonds in such

appraised value, the Judge of the said District Court

at Seattle issued an order appointing appraisers to ap-

praise said vessel according to law ; and thereafter, on

the 7th day of June, 1893, the said steamship Haytian

Republic was duly appraised by appraisers appointed

by the Judge of said Court at the sum of fifteen thou-

sand dollars, which appraisement was duly approved

by the Judge of said Court on the 9th day of June,

1893-

That thereafter on June 9th, 1893, the claimant filed

in said cause a stipulation for costs and a stipulation

in the appraised value aforesaid for the release of the

vessel and to pay the decree in said cause against said

vessel, which stipulations were conditioned according

to law; and thereafter, on the 9th day of June, 1893,

the stipulation of the claimant to pa}^ the decree was

duly approved by an order of said Court, duh' entered

in said cause ; and thereafter, on said 9th day ofJune,

1893, said vessel was duly released from arrest and

from the custod}' of said marshal under process issued

by said Court in said cause, by an order of said Court

duly entered in said cause on said 9th day of June,

1893.
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vSIXTH.

That on the 29th day of June, 1893, ^^^^ United

States Marshal for the District of Washington filed

in said canse his return of the warrant of arrest and

monition, issued in said cause, together with proof of

publication and the citation aforesaid, according to law.

SEVENTH.

That on the 12th da}^ of July, 1893, by an order of

said Court, duly entered in said cause, a default was

taken against all persons claiming to have any right,

title or interest in said vessel, save and except the said

H. K. Struve and The Northwest Loan and Trust

Company.

EIGHTH.

That the claimant in said cause at Seattle, The

Northwest Loan and Trust Company, is the same cor-

poration as claimant herein.

NINTH.

That by reason of the law and the premises afore-

said, this claimant is not bound to answer said ist,

3d, 4th and 5tli counts, of the original libel of in-

formation, as amended, filed herein.

Whhrkfork it prays that said ist, 3d, 4tli and 5th

counts of said original libel of information, as amend-

ed, filed herein may be stricken therefrom.

O. F. Paxton,

DoLPH, Mallory & Simon,

W. H. GORHAM,
P^'octorsfor Respondent and Claimant.
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ihiifcd Sfafcs of America, \

J^istrict of Orc(roih \

S/a/c of Oi'cgon,
[

'

County of JMitltnoviaJi. J

I, George B. ]\Iarkle, being first duly sworn, sa}-

:

that I am the President of The Northwest Loan and

Trust Conipan}', the claimant named in and making

the foregoing exceptions, and that the said exceptions

are true as I veril}- believe.

Geo. B. Markle,

Subscribed and sworn to before me this 20th da}'

of July, 1893.

[seal.] L. D. Savage,

Notary Publicfor Oregon.

And afterwards to-wit, on the 20th da}- of Juh', 1S93,

there was duly filed in said court exceptions to sup-

plemental and amendator}' libel, in words and figures

as follows, to-wit:

TITLE OF CAUSE.

The exceptions of The Northwest Loan and Trust

Compan}', claimant in the above entitled cause, to the

supplemental and amendatory libel of information of

the United States of America against the steamship

Haytian Republic, her engines, boilers, tackle, apparel

and furniture, not confessing all or any of the allega-

tions of said supplemental and amendatory libel of

information to be true as therein alleged, alleges

:
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I.

The exceptions of the claimant to the ist, 2d, 3d,

4th and 5th connts of said supplemental and anienda-

toiy lil)el, alleges

:

FIRST.

That on the 28tli day of May, 1893, at Seattle, in

the District of Washington, the said steamship Hay-

tian Republic was seized by the Collector of Customs

of the United States for the collection district of

Puget Sound as being forfeited to the United States

for the violation of the Chinese Restriction Acts, and

of certain revenue laws, more particularly hereinafter

set forth.

vSECOND.

That on the 7th day of June, 1893, a libel of in-

formation was filed against the said steamship Hay-

tian Republic by the United States District Attorney

for the District of Washington in the United States

District Court for the District of Washington, North-

ern Division, sitting in Admiralt}', alleging

:

I St—That the said Haytian Republic was subject

to the liens of sixtj^-six thousand dollars and one

thousand dollars on behalf of and in favor of the

United States for penalties incurred by the master of

said vessel for the violation of certain revenue laws

on November 26th, 1892, and between October 8th,

1892, and December 12th, 1892, respectively.

2d—That the said Haytian Republic was forfeited

to the United States for the violation by the master.

(a) of certain revenue laws on December 7th, 1892,
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(b) of the Chinese Restrietioii Aets on Septeniber

28th, 1892, l)et\veen ()etol)er 8th, 1892, and Deeeniber

i2th, 1892, on Oetober nth, and 12th, 1892, on Oetober

iSth and 16th, 1892, on November ist, 1892, on No-

vember 26th, 1892, on January 2d, 1893, on January

26th, 1893, on May nth, 1893, ^^^^^ between January

3d, 1893, and May 28th, 1893.

THIRD.

That thereafter on the 7th day of June, 1893, a

warrant and monition was duly issued in said cause

out of said District Court at Seattle to the United

States Marshal fcr the District of Washington,

whereupon said Marshal arrested said vessel and dul}^

cited all persons claiming the same or knowing or

having anything to say why the same should not be

condemned and sold pursuant to the prayer of the

said libel of information, that they be and appear

before the said Court, to be held in and for the

Northern Division, District of Washington, on the

29th da}^ of June, 1893, then and there to interpose a

claim to the same, and to make their allegations on

that behalf.

FOURTH.

That thereafter, on June 7th, 1893, the claim of H.

K. Struve, master of said vessel, duly verified, interven-

ing for the interest of The Northwest and Loan Trust

Company, as the owner of said ship, was filed in said

cause.

FIFTH.

That thereafter on said 7th day of June, 1893, upon

a petition by said claimant, H. K. Struve, on behalf of
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The Nortliwest Loan and Trnst Company, and for the

release of said vessel from the cnstod}^ of said Conrt

npon bonds in snch appraised value, the said Jndge of

the said District Conrt at Seattle, issned an order ap-

pointing appraisers to appraise said vessel according

to law; and thereafter on said 7th daj- of Jnne, 1893,

the said steamship Haytian Repnblic was dnl}- ap-

praised b}' said appraisers appointed b}- the Jndge of

said Conrt, at the snni of fifteen thonsand dollars,

which appraisement was dnly approved by the Jndge

of said Conrt on the 9th day of Jnne, 1893.

That thereafter, on Jnne 9th, 1893, the claimant filed

in said canse a stipnlation for costs and a stipnlation

in the appraised valne aforesaid for the release of the

vessel and to pay the decree in said canse against said

vessel, which stipnlations were conditioned according

to law; and thereafter on the 9th day of Jnne, 1893,

the stipnlation of the claimant to pay the decree was

dnly approved b}- an order of said Conrt entered in

said canse; and thereafter on said 9th da}^ of Jnne,

1893, said vessel was duly released from arrest and

from the cnstody of the said Marshal under process

issned by said Court in said canse, b}' an order of said

Court duly entered in said cause on said 9th da}' of

Jnne, 1893.

vSIXTH.

That on the 29th daj- of June, 1893, the United

States Marshal for the district of Washington filed in

the said cause his return of the warrant of arrest and

monition issned in said cause together with proof of

publication of the citation aforesaid, according to law.
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vSKVKNTH.

That on the 12th day of July, 1S93, by an order of

said Court dul}- entered in said eause, a default was

taken against all persons elainiing to have any right,

title or interest in said vessel, save and exeept the

said H. K. Struve, and the said Northwest Loan ard

Trust Company.

EIGHTH.

That the claimant in said eause at Seattle, The

Northwest Loan and Trust Company, is the same

corporation appearing as claimant herein.

NINTH.

That by reason of the law and the premises afore-

said, this claimant is not bound further to answer

said I St, 2d, 3d, 4th and 5th counts of said supple-

mental and amendatory libel of information filed

herein.

Wherefore it prays that said supplemental and

amendatory libel of information and the ist, 2d, 3d,

4th, 5th counts thereof, as filed herein, may be

stricken from the records and files of this cause.

O. F. Paxton,

DoLPH, Mallory & Simon,

W. H. GORHAM,

Pi'octo7's for Respondent and ClaiuiaiiL
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Uiiilcd Shilcs of America, ]

S^ah' of Ore (^011, \

District of Oregon, \

"

County of Multnomah. J

I, George B. Markle, being first duly sworn, say:

That I am the president of The Northwest Loan and

Trust Company, the claimant named and making the

foregoing exceptions, and that said exceptions are true,

as I verily believe.

Gko. B. Markle.

Subscribed and sworn to before me this 20th day of

July, 1893.

[seal] L. D. Savage,

Notary Publicfor Oregon.

Endorsed, Filed July 20, 1893.

R. B. LaMvSon, Clerk.

And afterwards, to-wit, on the 21st day of July, 1893,

there was duly filed in said court a report of ap-

praisers, in words and figures as follows, to-wit

:
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IN THE

DISTRICT COURT OF THF UNITED STATES

KOR THK DISTRICT OF ORKGON.

Thk United States ok America,

Z'S.

The Steamship Havtian Republic,

Her Engines, Boilers, Tackle,

Apparel and Fnrniture,

We, the undersigned, having been duly appointed

and sworn as appraisers to appraise the steamer

Haj'tian Republic, her tackle, etc., do report that we

have examined and appraised said steamer, and do

find that said steamer, her tackle, apparel, furniture,

engines, etc., are worth the sum of fort}' thousand

($40,000.00) dollars.

All of which respectfully submitted.

Dated Portland, Oregon, July 20, 1893.

U. B. Scott,

J. F. Steffen,

Theodore Wygant.

Endorsed, Filed July 21, 1893.

R. B. IvAMSON, Clerk.

And afterwards, to-wit, on Monda}^, the 24th day of

Jul}-, 1893, the same being the iStli judicial da}- of the
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regular Jul}' term of said Court
;

preseut, the Honor-

able Charles B. Bellinger, United States District Judge

presiding, the following proceedings were had in said

case, to-wit

:

TITLE OF CAUSE.

July 24, 1S93.

Now at this day conies the libelant, b}- Mr. John

M. Gearin, Special Assistant United States Attorne}-,

and the claimant by Mr. C. A. Dolph, Mr. W. H. Gor-

ham and Mr. O. F. Paxton, of counsel ; and on motion

of said claimant, It is ordered that this cause be and

the same is hereby set for hearing on the exceptions

to the libel on Wednesday, July 26, 1S93 ; and that

said claimant be allowed five daj'S from this date in

which to object to the appraisement heretofore made

herein.

TITLE OF CAUSE.

At this da}', ou motion of Daniel R. Murph}?', Dis-

trict Attorney of the United States, it is ordered that

fourteen days' notice be given of the seizure and libel

in the above entitled case, as provided by section 923,

the Revised Statutes of the Uuited States, b}- causing

the substance of such libel, with the order of Court

thereon, setting forth the time and place appointed

for trial, to be published in some newspaper published

in Multnomah county, Oregon, and by posting the
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same in the most puljlic maimer for said space of four-

teen days.

(Signed) C. B. Biujjngkr,

fudge.

Endorski), Filed July 24, 1893.

R. B. IvAMSON, Clerk.

And afterwards, to-wit, on Saturday, the 29th day

of July, 1893, the same being the 23d judicial day of

the regular July term of said court
;

present, the

Honorable Charles B. Bellinger, United States District

Judge presiding, the following proceedings were had

in said case, to-wit:

TITLE OF CAUSE.

July, 29, 1893.

Now at this day conies the libelant by Mr. Daniel

R. Murphy, United States Attorney, and the claimant

by Mr. O. F. Paxton, of counsel, and on motion of said

claimant, it is ordered that he be and he is hereby

allowed till August 5th, 1893, in which to object to the

appraismeiit of said steamship.

And afterwards, to-wit, on Tuesday, the 8th day of

August, 1893, the same being the thirty-first judicial

day of the regular July term of said Court
;
present,

the Honorable Charles B. Bellinger, United States

District Judge presiding, the following proceedings

were had in said case, to-wit :
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TITLE OF CAUSE.

AuGUvST 8, 1893.

This cause was heard upon the exceptions to the

libel heretofore filed in this cause, and was argued by

Mr. John M. Gearin, Special Assistant United States

Attorney, and by Mr. C. A. Dolph, Mr. W. H. Gorham

and Mr. O. P\ Paxton, of counsel for the claimants
;

on consideration whereof, It is ordered and adjudged

that said exceptions be and the same are hereby sus-

tained ; and on motion of Mr. O. F. Paxton, of counsel

for the claimants, now made, It is ordered that said

claimant be and it is hereby allowed five days from

this date in which to answer the allegations in the libel

not excepted to ; and on motion of Mr W. W. Cotton,

of counsel for the Oregon Short Line and Utah North-

ern Railway Company, It is ordered that said Oregon

Short Line and Utah Northern Railway Company be

and it is hereby allowed to intervene for its interests

herein.

And afterwards, to-wit, on the 8th day of August,

1893, there was duly filed in said Court an opinion of

the Court, in words and figures as follows, to-wit

:

TITLE OF CAUSE.

Tuesday, x\ugu.st 8, 1893.

On May 28, 1893, ^^^ steamship Haytian Repub-

lic was seized at Seattle, in the District of Washing-

ton, as forfeited to the United States for violations of

the revenue laws, alleged to have been committed at
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various times between July 28, 1892, and the date of

seizure. Subsequently the vessel was released on the

bond of the claimants in double the amount of her

appraised value.

Thereafter, in Jul}- last, the vessel was again seized

for a number of other alleged violations of the rev-

enue laws committed during the same period of time

covered b}' the former charges at dates extending

from Jul}', 1892, to Januar}- 27, 1893, and including

also two charges of violations of the same laws alleged

to have been committed since the release from arrest

at Seattle—the latter seizure being made in this dis-

trict.

The claimant filed exceptive allegations to the sev-

eral articles in the libel and amended libel, relating to

alleged offenses committed prior to the arrest and

release at Seattle, setting out particularl}' the pro-

ceedings had in the District Court for Washington,

and submitted with these exceptions, a certified

transcript of the record of such proceedings. The

ground of these exceptions is, that the United States

having taken a bond from the claimant in the full

appraised value of the vessel on the former arrest, and

having released her from such arrest, cannot have re-

course again to the vessel except for offenses commit-

ted since such release.

The point is made for the first time in the brief

filed since the argument, in support of the libel, that

facts set up in the allegations cannot be raised on ex-

ceptions, but are available to the defendant by answer

onl\'. In admiralt}-, exceptive allegations correspond
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to pleas ill abaLciiiciit and special pleas in bar. A
party nia}' set np a single fact in an exceptive allega-

tion, or he ma}' unite the whole, answering as to all

the facts, in an answer. (Benedict's Admiralty, Sec.

368.) The usual course is to set up all matters so

relied upon in an answer.

The exceptive allegations are, in effect, a special

answer. It is immaterial what name is given to them.

Courts of admiralty disregard mere technicalities.

The circumstances of the case make it important both

to the government and the claimant that the matters in-

volved in this controversy be speedily determined. I

shall not consider whether the facts alleged in an ex-

ceptive allegation must be technically within the

knowledge of the court, but shall consider the C|ues-

tioiis presented by the exceptions upon the assump-

tion made by both parties in the argument that the

facts alleged are proper to be considered by the court,

in the mode in which they are presented.

It is claimed in support of the libel that when the

claimant secured the release of the vessel upon the

bond of her appraised value, he took it subject to all

existing liens, and cases are cited which abundantU^

sustain that view. That there is no distinction as to

this between cases where the vessel is held for for-

feiture and other cases is shown in the case of the

''Langdon Cheeves," (2 IMason, 59), where, in a proceed-

ing of condemnation and forfeiture, the vessel was

delivered on bail for the appraised value, and, after

a final decree of condemnation, the amount of the ap-

praised value was paid into court. Afterwards the
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question arose as to whether the owner when the shid

was released took her free from a prior mortgage

which he had given for his own debt, and the court

held that he did not take the ship free from this lien
;

that all principle and authority were against such a

claim. Certainly it would be against all principle to

permit the owner of a vessel to be relieved from his

own debt—from a mortgage which he had given. In

securing the release of the vessel he protected the secur-

ity which he had given, as he was in dut}^ bound to do,

and he acted with full knowledge of his own responsi-

bility. The mortgagee was the owner in equity with

him to the extent of his lien, in the mortgaged prop-

ert}', and the onl}^ thing to be commented upon in the

case is the fact that the liability of the vessel, after

her release, for such mortgage debt, should, under

the circumstances, have been a matter of controversy.

The owner can not thus relieve himself from obliga-

tions he has incurred by an act w'hich subjects him to

a forfeiture of his vessel. It is no hardship that he is

made to pay the forfeit and the debt as well, which he

does when he pays the value of his vessel into court

and takes it subject to the debt. In this case, how-

ever, the effect of what is attempted is to make the

owner liable for the appiaised value of the vessel on

account of the forfeiture and continue the vessel's

liabilit}" to forfeiture as before.

True, it is said that the continuing liability is for

another offense, but this is a mere juggling wath

words. . There can be but one forfeiture, no matter

how man}' offenses there are at the time of the seiz-
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then it ma}' have as many distinct proceedings of cor.-

demnation as there are offenses charged in the libel.

But if so, the aggregate result is a single forf».itiire.

Tliis is the sum of its remedies. A part}' cannot in-

crease his recovery by the expedient of multiplying

suits upon causes proper to be joined in one suit.

The position of the government is that the claimant,

upon giving bond at Seattle, took the vessel subject to

forfeiture as he might have taken her subject to a

lien. But by such assumed taking, the owner, as a

matter of fact, took nothing, since he could not take

what was equally forfeited after the bond as before.

Upon such a theory as is relied upon in the libel, the

United States may lie by through one proceeding

until the owner of a seized vessel gives a bond for her

discharge, and then start another like proceeding, to

be followed by still another in a series of suits, as

long as the owner may be encouraged to bail the ship

from successive arrests.

The object of the law in permitting the release of

the vessel to the owner is to enable him to save him-

self from the indirect consequences of the seizure,

which may be deeply injurious to him, through no

fault of his, without any benefit to the cause of jus-

tice or to the proceedings in court. (Benedict's

Admiralty, Sec. 447).

Good faith will not permit a party to be entrapped

upon such an inducement into giving a bond, merely

that a second seizure may be made as soon as the first

is discharged.
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That the owner who i^ives a bond takes his vessel

subject to all liens legall}' attaching;' to her, does not

touch the question, A ground of forfeiture is not a

lien, which nia\- l)e defined to be a debt imposed upon

propert}'. It is a confiscation of the thing itself.

It admits of no right remaining in the thing forfeited.

In support of the libel, the ease of the "Bold

Buccleugh" is cited as a case where a vessel was

libeled in Scotland for a collision, arrested and bailed

out, and re-arrested in England for the same cause of

libel. The case is commented on in Wolf against

Cook, 40 Fed. Rep. 438, where it is stated that the

proceeding in Scotland was in personam. This is not

material, however. Upon the filing of the second

libel instructions were at once sent to dismiss the first,

and the answer to the plea was that there was no

longer any suit pending. And, besides this, it fre-

quently happens that a party is permitted to bring a

second action upon the same demand in different

jurisdictions, but he is not permitted to have more

than one recover}^, as is attempted, or at least con-

tended for here. He is not allowed to split his cause

of action, although the result aimed at is nothing

more than the recovery of several judgments aggre-

gating, exclusive of costs, no more than the amount

justly due. A fortiori th.^ p^rty will not be permitted,

b}'- the expedient of dividing up the grounds of for-

feiture, to recover the value of the forfeited property

a second time.

I assume that the violations of law charged in this

proceeding were not known to the libelant when the

seizure complained of in this procedure was made.
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If so, the libelant may avail itself of this recent

knowledge by amending the libel in the other district

to inclnde all the canses of action excepted to here.

The point is also made in behalf of the libelant that

the bond given in the District Conrt for Washington

is not a bond for the reason that it contains no con-

dition and was obvionsl}^ intended to be given in pur-

suance of section 941, instead of section 938. The for-

mer section provides for bonds in proceedings in rcni^

in causes of admiralty jurisdiction, other than cases

of seizure for forfeiture, and provides for a bond in

double the value of the property claimed. The fact

that the bond may have been prepared with a view to

this section and is larger than required does not affect

its validity, as to the obligation to pay at least that

amount. The conditions upon which the obligation

in the bond becomes absolute are contained in the

statute. If, however, the bond is legally no bond at

all, and there is neither the I'eui nor its substitute

upon which the jurisdiction of the District Court for

the District of Washington can la}' hold, all doubts

as to the effect of the pendency of the suit in that

court upon this suit might have been removed without

the sacrifice of an3'thing on the part of the libelant,

by dismissing such former proceeding. I am of the

opinion that the bond in question is in compliance

with the statutes, and that upon condemnation in the

District court for Washington, if the claimants do

not, within the twenty days provided in the statute,

pay the appraised value of the vessel into court with



00

costs, iudgmcnt can be granted npon such bond, on

motion, without delay.

The allegation in the libel that the master of the

vessel brought Chinese laborers to this port and

attempted to land them, does not cliarge a crime.

1 have had some doubts as to whether the pendency

of a suit in a court of the United States for another

district can be pleaded in abatement of a suit in this

court. The point has not been expressly decided.

The opinion is expressed that there is no differ-

ence in principle between such a suit and one in

the court of another state ( i Foster's F'ederal Practice,

Sec. 129). And it has been held in the United States

Circuit Court in Wisconsin that the pendency of an

action in a State Court in Iowa, luhere sufficient prop-

erty had been attached to satisfy the demand^ was a

ground for the abatement of the suit in the former court

(Lawrence V. Remington, 6 Bissell, 44). Upon these

authorities I conclude that the jurisdiction exists in a

case like this where there has been a seizure and

release on bond in the court of the other district.

The exceptions are allowed.

John M. Gearin,

Special Assistant United States Attorney.

C. A. DOLPH,

W. H. GORHAM,

O. F. Paxton,

For the Claimant.

(Signed) C. B. ^v^^^^Q,v;K, Judge.
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Endorsed, Filed August 8, 1893.

R. B. LamSON, Clerk.

And afterwards to-wit, on Tuesday, the 8tli da}' of

August, 1893, the same being the 31st Judicial day of

the Regular July Term of said Court ; Present : the

Honorable Charles B. Bellinger, United States Dist-

rict Judge presiding, the following proceedings were

had in said case, to-wit

:

TITLE OF CAUSE.

August 8, 1893.

Now at this day, it appearing to the court that the

steamship Haytian Republic, now in the custody of

the Marshal for this district, is tied up at the Union

Pacific Company's wharf at an expense of ten dollars

per day ; that during the examination of the Chinese

passengers on board said steamship said expense was

necessary; that all of said Chinese passengers have

been removed, and that said expense is no longer

necessary ; it is ordered that the Marshal remove said

vessel from said wharf, and anchor her in the stream

of the Willamette river.

(Signed) Charles B. Bellinger, yW^^.

Endorsed, Filed August 8, 1893.

R. B. Lamson, Clerk.

And afterwards, to-wit, on the 14th day of August,

1893, there was dulv filed in said Court a petition of
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J. L. Ihirtiiiaii, receiver, in words and figures as fol-

lows, to-wit

:

C ^nitcd States of Aiinrica,
\

District of Oregon.
^

IN THE

ipiSTRICT COURT OF THE UNITED STATES
IN ADMIRALTY.

The United StatEvS oe America, \

Libelant,

vs.

The Steamship Haytian Republic,

Her Engines, Boilers, Tackle,

Apparel and Furniture,

Respondent.

The Northwest Loan and Trust
Company, Claimant.

/

PETITION OF J. L. HARTMAN.

To the Honorable C. B. Bellinger, Judge of the District

Court of the United Statesfor the District of Oregon :

The petition of J. L. Hartman respectfully shows:

I.

That on the 2d day of August, 1893, at the city of

Portland, in the State of Oregon, by an order then

duly made by the Judge of the Circuit Court of the

State of Oregon for the County of Multnomah, upon
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application of P. Kelly, George B. Markle and H.

Thielsen, in a suit between said P. Kelly, George B.

Markle and H. Thielsen and The Northwest Loan

and Trust Conipan}', a corporation duly organized and

existing under the laws of the State of Oregon, the

claimant in the above entitled cause, and J. L. Hart-

man, then pending in said Circuit Court, 3^our peti-

tioner was duly appointed receiver of the said North-

west Loan and Trust Company and of all and singu-

lar its property, assets and business.

II.

That thereafterwards, to-wit on the da}- of

August, 1893, and before the filing of this petition in

this action, he gave his bond required by the order of

said Circuit Court, as such receiver; and said bond

was approved b}- the judge of said Circuit Court on

the day of August, 1893; and thereafter he dul}'

qualified as such receiver according to law.

III.

That on the 12th da}^ of August, 1893, he duly ob-

tained leave of the said Circuit Court of the State of

Oregon for the County of Multnomah, to file this

petition in this cause,

IV.

That said action between P. Kelly, George B. Mar-

kle and H. Thielsen and The NorLhwest Loan and

Trust Company, is still pending in said Circuit Court,

and your petitioner is now duly qualified, and acting

receiver of the propert}' of the said Northwest Loan

and Trust Compan}-.
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WhKRKI'Orh, he prays that he may be allowed to

enter his appearance in this action as receiver of The

Northwest Loan and Trust Company, claimant here-

in, and that he may be admitted to defend according-

ly for and in behalf of said Northwest Loan and

Trust Compan}-.

J. L. Hartmax,

Rccciz'C7' of The Nortliwest Loan and Trust Company,

By O. F. Paxton, His Attorney and Proctor.

O. F. Paxtox, Dolph, Mallorv

& SiMOX and W. H. Gorham,

Proctors for Petitioner.

State of Oregon,
\

County of Multnomah.^

O. F. Paxton, being first duly sworn on oath, says

:

That he is the attorneys and one of the proctors for

J. L. Hartman, Receiver, making the foregoing petit-

ion in the above entitled action ; that he has heard

the foregoing petition read, knows the contents there-

of, and believes the same to be true; that he makes

this affidavit because said J. L. Hartman is not wow

within this County, and will not return within the

time allowed by the court for the said The Northwest

Loan and Trust Company^ to answer said libel.

O. F. Paxtox.

Snbscribed and sw^orn to before me this 12th day of

August, A. D. 1893.

[Seal.] L. D. Savage,,

N'otajy Publicfor Oregon,
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Copy of within petition received and dne service of

the same acknowledged this 12th day of Angnst, 1893,

personal verification by receiver being waived.

John TvI. Gearin,

Special Counselfor United Slates.

Endorsed, Filed Angnst 14, 1893.

R. B. LaMvSon, Clerk.

And afterwards, to-wit, on Monday, the i4tli day of

Angnst, 1893, t^^^ same being the thirty-sixth jndicial

day of the regnlar July term of said Conrt
;
present,

the Honorable Charles B. Bellinger, United States

District Jndge presiding, the following proceedings

were had in said case, to-wit

:

IN THE

DISTRICT COURT OF THE UNITED STATES,

EOR THE DIvSTRICT OF OREGON.

The United States "j

The Steamer Havtian Republic. J

AuGUvST 14, 1893.

Now at this da}-, on motion of IMr. O. F. Paxton, of

connsel for the claimant, and on the petition filed

herein, It is ordered that J. L. Hartman be and he is

hereby allowed to enter his appearance in this canse

as receiver of The Northwest Loan and Trnst Com-

pany, the claimant herein ; and that he be and he is

hereby admitted to defend accordingly for and in be-

half of said Northwest Loan and Trnst Company.
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And afterwards, to-wit, on the i4tli da}' of August,

1S93, there was duly Filed iu said Court an Answer

to Libel in words and figures as follows, to-wit

:

United States of America, \

District of Oregon.
^

IX THE

DISTRICT COURT OF THE UNITED STATES
IX ADMIRALTY.

The Uxited StatEvS of America, \
Libelant^

vs.

Steamship Haytiax Republic, her
engines, boilers, tackle, apparel

and furniture, Respondent.

J. L. Hartmax, Receiver of The
Northwest Loan and Trust Com-
pan}', for and on behalf of The
Northwest Loan and Trust Coni-

pau}-. Claimant.

ANSWER TO LIBEL OF INFORMATION.

To the Honorable C. B. Bellinger, Judge of the

District Court of the United States for the District of

Oregon. Sitting in Admiralty.

The answer of J. L. Hartnian, Receiver of The

Northwest Loan and Trust Company, Claimant in the

above entitled cause, for and in behalf of said North-

west Loan and Trust Compau}-, owner and claimant

of the said steamship Haytian Republic, her engines,

boilers, tackle, apparel and furniture, whereof, H. K.

Struve was master, to the original libel of information
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and to the second connt thereof, as filed herein,

alleges

:

I.

He admits that on the 3rd day of Jul}', 1S93, at the

port of Portland, Oregon, in the said District of Ore-

gon, and in waters navigable from the sea b}- vessels

of ten or. more tons bnrden, T. J. Black, Collector of

Customs in and for the Collection District of Willam-

ette in the District of Oregon, did seize and at the

time of the filing of said information, had in his ens-

tody, in the District cf Oregon and within the juris-

diction of this court, that certain vessel and steam-

ship, her engines, boilers, tackle, apparel aud furni-

ture and appurtenances of the registered tonnage of

779 and 53-100 tons, designated and known as the

" Haytian Republic," belonging in whole to citizens

of the United States ; but denies that the value there-

of was the sum of Forty-five Thousand Dollars, or of

any greater sum than Fifteen Thousand Dollars.

IT.

He admits that on the 14th day of June, 1893, H.

K. Struve was master of said steamship Haytian

Republic, and as such master did knowingly bring

within the United States and at the Port of Portland,

in the District of Oregon, and within the jurisdiction

of this court, on said 14th day of June, 1893, on board

said steamship Haytian Republic, certain Chinese

persons, to-wit: Moy Bow, Moy Luke, Lee Woo,

Lum Ho, Lu Ling, Chung Wing, Wong Kong, Moi

Chai That, Law Kung, Jang Shun, Lee Pan, Lam
Kani, Chong Shew Poy, in said libel described as
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Cliiiiese laborers; hut denies that said Chinese per-

sons, or any of iheni, were laborers and denies that said

Chinese persons, or an}- of then], were brought within

the United States and into said Port of Portland, as afore-

said from said foreign port, to-wit: Victoria, in the

Province of British Columbia; and denies that said

H. K. Struve, as such master, did land or cause to be

landed at said Port of Portland, Oregon, or elsewhere

w'ithin the United States, said Chinese persons.

III.

He is ignorant as to whether or not any of said

Chinese persons had not been in the United States

on the 17th day of November, 1880, or at an}- time

prior thereto; and therefore demands proof of the

same. He is ignorant as to whether or not any of

said Chinese persons had not come into or been within

the United States before the expiration of ninety

days after the 6th day of May, 1882, and therefore

demands proof of the same.

IV.

Admits that on the 14th day of June, 1893, said

steamship HaA'tian Republic was not bound to a port

not in the United States and did not come within the

jurisdiction of the United States by reason of being in

distress, or in stress of weather, and did not touch at

an\' port in the United States on its voyage to any

foreign port or place.

V.

He denies that said steamship Haytian Republic,

her engines, boilers, tackle, apparel and furniture, or

any part thereof, became forfeited to the United
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States in the manner and form as in said information

in that behalf alleged.

VI.

And for affirmative answer to said information

claimant alleges : That on the 14th day of June, 1893,

the said steamship Haytian Republic arrived at the

Port of Portland, in the District of Oregon aforesaid,

on a voyage from the Port of Vancouver, in the Pro-

vince of British Columbia, via the Port of Astoria, in

the District of Oregon, said H. K. Struve being then

and there master thereof, having on board as passen-

gers, from the Port of Vancouver aforesaid, those cer-

tain Chinese persons in said original libel of informa-

tion and in said second count thereof, described, to-

wit : Moy Bow, Moy Luke, Lee Woo, Luni Ho, Lu

Ling, Chung Wing, Wong Kong, IMoi Chai That, Law

Kung, Jang Shun, Lee Pon, Lam Kam, Chong Shew

Poy ; that upon arriving at the Port of Portland, as

aforesaid, said master repaired to the United States

Custom House at Portland and there made a report to

the chief officer of customs of the arrival of said ves-

sel, as aforesaid, and thereafter, within the time re-

quired by law, filed a written manifest or manifests of

the freight and list of passengers on board said ship,

as required by law ; and that said Chinese persons,

and all of them, hereinbefore mentioned, were duly

entered on said list as Chinese passengers coming

from the Port of Vancouver, in the Province of British

Columbia.

That thereupon the Collector of Customs in and for

the Collection District of Willamette, in the District
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of Oregon aforesaid, examined all of said Chinese per-

sons tonching their right to land within the United

States at said Port of Portland, and, as such Collector,

found that each and all of said Chinese persons were

entitled to land from said steamship Haytian Repub-

lic into the United States at said Port of Portland, and

the decision of said Collector of Customs was, and his

order was, that said Chinese persons, and all of them,

to-wit, said Moi Bow, Moy Luke, Lee Woo, Luni Ho,

Lu Ling, Chung Wing, W^ong Kong, Moy Chai That,

Law Kung, Jang Shun, Lee Pan, Lam Kam, Chong

Shew Poy, be allowed to land from said steamship

Haytian Republic at said Port of Portland. That im-

mediately thereafter, on said 14th day of June, 1893,

at said Port of Portland, said Chinese persons, to-wit

:

Moy Bow, Moy Luke, Lee Woo, Luni Ho, Lu Ling,

Chung Wing, Wong Kong, Moy Chai That, Law Kung,

Jang Shun, Lee Pau, Lam Kam, Chong Shew Poy, by

reason of the decision and order of said Collector of

Customs, as aforesaid, were landed into the United

States from said steamship Haytian Republic, at said

Port of Portland, by said Collector of Customs.

VH.

That all and singular the premises are true.

Wherefore, The claimant prays that the Court be

pleased to pronounce against said original libel and

against the third count thereof, and to condemn the
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libelant in costs, and otherwise right and justice to

administer in the premises.

The Northwest Loan and Tri'vST Co.,

By J. L. Harhuau^ Receiver of TJie Nortliwest Loan and

Trust Company.

J. L. Hartman,

Receiver of The NortJnuest Loan and Trust Company,

by O. F. Paxton, Liis Attorney and Proctor.

O. F. Paxton, Dolph, AIallory & Simon, W. H.

GORHAM.
Proctors for Clainiant.

State of Oregon.
\

County of RLultnoniah.
\

ss.

I, O. F. Paxton, being first duly sworn, on oath say ^

That I am one of the proctors for J. L. Hartman, re-

ceiver, who is named in and who makes the foregoing

answer in the above entitled action ; that I have read

said answer and know the contents thereof, and be-

lieve the same to be true ; that I make this affidavit

because said J. L. Hartman, the said receiver, is not

now within this county and will not return within the

time allowed by the Court to file said answer.

O. F. Paxton.

Subscribed and sworn to before me this 12th da}- of

August, A. D. 1893.

[seal] L. D. Savage,

Notary Public for Oregon.



Cop3' of within answer received and due service of

the same acknowledged this 12th day of Angnst, 1893,

personal verification by receiver waived.

John M. Gkarin,

Special Counsel L 'nitcd States District Attorney, Proctor

for LH)elant.

Endorskd, Filed Angnst 14, 1893.

R. B. Lamson, Clerk.

And afterwards, to-wit, on the i6th day of Angnst,

1893, there was issned ont of said conrt an alias

warrant, in words and figures as follows to-wit

:

RETURN IN CASE OF ADMIRALTY SEIZURE.

United States of America, \

District of Oregon. ^

In obedience to the command of the within writ I

did, on the i6th day of August, 1893, at the Port of

Portland, in the District of Oregon, arrest the within

named vessel, the Haj'tian Republic, by going on

board of her and seizing and arresting her and taking

said vessel into my custody, together with her tackle,

apparel and furniture; I also on said August i6th,

1893, posted a dul}' certified copy thereof in a public

place in plain view on said vessel, and kept same so

posted until now. I further caused to be published

in the Daily Oregonian, in the said District of

Oregon, for fifteen consecutive publications, exclusive

of Sunda3'S, from the 17th day of August, 1893, to the

31st day of August, 1893, inclusive, the following
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notice and citation hereto affixed and made a part of

this retnrn

:

IN THK DISTRICT COURT OF THK UNITKD vSTATKS FOR

THK DISTICT OF OREGON.

The United States vs. the steamship Haytian

Repnhlic, her engines, boilers, tackle, apparel and

fnrnitnre—United States of America, District of

Washington, ss.—To all whom it ma}^ concern

:

Notice is hereby given that, whereas a libel of infor-

mation has been filed in the above District Conrt bj-

Daniel R. Mnrph}-, United States Attorne}^ for the

District of Oregon, alleging in snbstance : P'irst

—

That on the 3d day of Jnly, 1893, at the Port of

Portland, in the District of Oregon, and within the

jurisdiction of this court, and on navigable waters

navigable from the sea by vessels of ten or more tons

burden, T. J. Black, Collector of Customs for the

collection district of Willamette, in said District of

Oregon, did seize and take into his possession as

forfeited to the United States the steamship Haytian

Republic, her boilers, engines, tackle, apparel and

furniture, of the value of $45,000, said vessel belong-

ing in whole to citizens of the United States, for that

on the 14th day of June, 1893, at the Port of Portland,

in the District of Oregon, H. K. Struve was master of

said steamship Haytian Republic, and being such

master the said H. K. Struve did knowingly, as such

master, on said 14th day of June, 1893, bring within

the United States and into said Port of Portland,

Oregon, on said steamer Haytian Republic, and did

land and cause to be landed at Portland, Oregon, from
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\'ictoria, British Columbia, certain Chinese laborers,

to-wit: Moy Boy, Moy Luke, Lee Woo, Luui Ho,

Lu Ling, Chung Wing, Wong Kong, Moy Choi That,

Law Kung, Jang Shun, Lee Pan, Lam Kam, Chong

Siiew Poy, contrary to the acts of congress in relation

to the coming of Chinese laborers into the United

States. Wherefore, the said attorney prays that the

said vessel be decreed condemned and remain forfeited

to the United States. And whereas, on the 24th da}-

of July, 1893, the said court made the following order:

"At this da}' on motion of Daniel R. JMurph}',

District Attorney of the United States, it is ordered

that 14 days' notice be given of the seizure and libel

in the above entitled case, as provided b}' section 923,

the Revised Statutes of the United States, by causing

the substance of such libel, with the order of court

thereon, setting forth the time and place appointed

for trial to be published in some newspaper published

in jNIultnomah county, Oregon, and by posting the

same in the most public manner, for the said space of

14 days."

''C. B. Bkluxger,//^^/^^."

Now, therefore, in pursuance of this monition issued

under the seal of said court, to me directed and

delivered, I hereby give public notice in accordance

with the order of court to all persons claiming or to

claim the Haytian Republic, her engines, boilers,

tackle, apparel or furniture in any manner, and that

they appear and be in the District Court of the

United States, for the District of Oregon, on the 4th

day of September, 1893, at the hour of 10 o'clock A.
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M. of said day, then and there to interpose their

claim and to make their allegations in their behalf.

H. C. Grady,

United States Marshalfor the District of Oirgon.

Daniel R. Murphy,

Proctorfor the United States.

And I further certify that I also on said August

i6th, 1893, posted said notice in the most public man-

ner by posting the same in the public hallway of the

United States Custom House Building, at Portland,

Oregon, at the public entrance thereof, and kept said

notice so posted for more than fourteen (14) days, to-

wit, up to the present time.

Henry C. Grady,

U. S. Marshal.

By J. D. Coleman, Deputy.

Dated at Portland, Oregon, this 4th day of Septem-

ber, 1893.

WARRANT OF ARREST AND MONITION.

United States oj America,

}

District of O?ro^on. ^

TJie President of the United States of America, to the

Marshal of the District of Oj-egon, or his Deputy,

Greeting

:

You are hereby strictly enjoined and commanded

that you arrest the yessel called the Haj'tian Repub-

lic, whereof H. K. Struve now is, or latel}- was mas-

ter, her boats, tackle, apparel and furniture, if she

shall be found within your district"; and the same so
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arrested you keep under safe and secure arrest

until you shall receive further orders from the court,

or the same shall be discharged in due course of law
;

and that 3"OU cite at the premises all persons in gen-

eral who have, or pretend to have, any right, title or

interest therein, to appear before the Judge of the Dis-

trict Court of the United States, for the District of

Oregon, at the Cit}- of Portland, on the 2d da}- of

October, A. D. 1S93, if it be a court day, or else on

the court day next following, at 10 o'clock in the fore-

noon of such da}', then and there to answer unto the

United States in the cause of forfeiture for violation

of the revenue laws, civil and maritime, and further

to do and to receive in this behalf as to justice shall

appertain ; and that j'OU duly certify the court afore-

said what you shall do in the premises, together with

these presents.

Witness the Honorable Charles B. Bellinger, Judge

of said Court and the seal thereof, hereto affixed, at

Portland, in said district, on the i6th da}- of August,

A. D. 1893.

[SKAL.] R. B. IvAMSON, Clerk.

By G. H. Marsh, Deputy Clerk.

And afterwards, to-wit, on Tuesday, the 5th da\' of

September, 1S93, the same being the 55th Judicial

day of the Regular July Term of said Court ; Present:

the Honorable Charles B. Bellinger, United States

District Judge presiding, the following proceedings

were had in said case, to-wit

:



IN THE

DISTRICT COURT OF THE UNITED STATES

FOR THE DISTRICT OK OREGON.

The United States of America,

vs.

The Steamship Haytian Republic,

Her Engines, Boilers, Tackle,

Apparel and Furniture,

September 5tli, 1893.

Now, at this da\', comes the libelant herein bj- Mr.

John M. Gearin, Special Assistant United States

Attorney, and the claimant The Northwest Loan and

Trust Company and J. L. Hartman, Receiver thereof,

by Mr. O. F. Paxton, of counsel; and thereupon said

libelant moves the court for a decree /;7; confesso

herein ; and it appearing to the court that the Mar-

shal has made due return of the process and monition

herein, and that no person has appeared to or ans-

wered the libel and supplemental libel herein, except

said Northwest Loan and Trust Company and J. L.

Hartman, Receiver thereof, and that all persons ex-

cept said Company and Receiver are in contumac}^

and default; it is ordered and adjudged that said

libel of information and supplemental libel be and the

same are hereby taken as confessed by all persons



84

except said Northwest Loan and Trust Company and

J. L. Hartnian, Receiver.

And afterwards, to-wit, on Friday, the 8th day of

September, 1893, the same being the 58th Judicial

day of the Regular July Term of said court; Present:

the Honorable Charles B. Bellinger, United States

District Judge presiding, the following proceedings

were had in said case, to-wit

:

TITLE OF CAUSE.

September 8th, 1893.

At this day this cause came on for trial upon the

libel amended and supplemental libel, and the ans-

wer of The Northwest Loan and Trust Company,

claimant herein, and the testimony offered by libel-

ant, and the motion of claimant to dismiss said libel,

the libelant appearing by Daniel R. Murphy, District

Attorney of the United States, and John M. Gearhi,

Special Counsel, the claimant through its receiver, J.

L. Hartman, appearing by C. A. Dolph and O. F.

Paxton, its attorneys. And the court being fully ad-

vised in the premises, finds the following as Findings

of Fact

:

First—That the Chinese persons named in the

second count of said libel, to-wit: Moy Bow, Moy
Luke, Lee Woo, Lum Ho, Lu Ling, Chung Wing,

Wong Kong, Moy Choi That, Law Kung, Jang Shun,

Lee Pau, Lam Kani and Chong Shew Poy were on
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the I4tli day of June, 1893, entitled to enter and re-

main in the United States, and were not nnlawfull}-

landed as alleged in said libel.

Whkrrfork, the court finds as Conclusions of Law:

ist—Said libel should be dismissed, and claimant

have judgment and decree herein for its costs and

disbursements.

It is therefore ordered, considered, adjudged and

decreed that said libel and amended and supplemental

libel be and the same is hereby dismissed, that the

claimant herein. The Northwest Loan and Trust Com-

pany, appearing by leave of Court through its

Receiver, J. L. Hartman, have judgment against libel-

ant for its costs and disbursements.

(Signed) C. B. Bklijngrr, Judge.

EndoRvSED, Filed September 8th, 1893.

R. B. Lamson, Clerk.

And afterwards, to-wit, on the 9th day of Sep-

tember, 1893, there was dul}- filed in said Court, a

notice of appeal, in words and figures as follows,

to-wit

:

TITLE OF CAUSE.

To R. B. Lamson, clerk of the above entitled court, and

to O. F. Paxton, C. A. Dolph and Gorkani,

proctors for claimant :

You will please take notice that the libelant intends
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to appeal from the final judgment in the above en-

titled case.

Danip:l R. Murphy,

United States District Attorney.

Due service of the within notice by certified copy,

as provided by law, is hereby admitted at Portland,

Oregon, September 9th, 1893.

O. F. Paxton,

Of Proctors for Claimant.

Endorsed, Filed September 9, 1893.

R. B. Lamson, Clerk.

And afterwards, to-wit, on the 9th day of Septem-

ber, 1S93, there was duly filed in said Court a bill of

exceptions, in words and figures as follows, to-wit

:

TITLE OF CAUSE.

BILL OF EXCEPTIONS.

Be it remembered that on this 8th day of Septem-

ber, 1893, this cause came on for hearing before the

Hon. C. B. Bellinger, Judge of the above entitled

Court, libelant appearing by Daniel R. Murphy, United

States District Attorney, and John M. Gearin, special

counsel; claimant, The Northwest Loan and Trust

Company, appearing through its receiver, J. L. Hart-

man, by C. A. Dolph and O. F. Paxton, whereupon

the following proceedings were had, to-wit : Libelant,

to sustain its said libel, and amended and supple-

mental libel, called T. J. Black, a witness, who, being
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first duly sworn, testified that he was the Collector of

Customs for the District of Oregon, and thereupon

produced the records of this office as such Collector.

Whereupon it was admitted in open Court, by coun-

sel for the libelant and the claimant, that such records

showed that the Chinese persons mentioned in the sec-

ond count of said libel, to-wit : IVIoy Bow, Moy Luke,

Lee Woo, Lum Ho, Lu Ling, Chung Wing, Wong
Kong, Moy Chai That, Law Kung, Jang Shun, Lee

Pan, Lam Kam, Chong Shew Poy, were on June 14th,

1893, landed in Portland, Oregon, from the steamship

Haytian Republic b}^ the Collector of Customs for the

District of Oregon, after examination made by him

touching their right to so land ; whereupon counsel

for libelant announced to the Court that they had no

further testimony to offer, and rested their case. This

was all the testimony offered by the libelant. Coun-

sel for claimant thereupon moved the Court to dis-

miss said libel, and for judgment for costs and dis-

bursements.

All which matters, inasmuch as they do not appear

of record, are hereby incorporated into this bill of ex-

ceptions, which is settled and signed this 9th day of

September, 1893.

(Signed) C. B. Bellixgkr, ///^i^^'.

Endorsed, Filed September 9, 1893.

R. B. LamSOX, Clerk.
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And afterwards, to-\vit, on the 13th da}' of Septem-

ber, 1S93, there was duly filed in said Court a Notice

of Appeal, in words and figures as follows, to-wit:

IN THE

DISTRICT COURT OF THE UNITED STATES,

FOR THE DISTRICT OF OREGON.

The United States of America,

Libelant & Appellant,

vs.

The Steamship Haytian Republic,

Her Engines, Boilers, Tackle,

Apparel and Furniture.

The Northwest Loan and Trust
Company, Claimant & Appellee.

Sirs : Take notice that the libelant above named

hereby appeals to the United States Circuit Court of

Appeals for the Ninth Circuit from the final decree

entered herein on the 9th day of September, 1893.

Daniel R. Murphy,
U. S. District Attorney, and

John M. Gearin,

Special Counsel.

Proctors for Libelant and Appellant.

To C. A. DoLPH, O. F. Paxton and W. H. Gorham,

L''roctors for Claimant and Appellant

.

R. B. Lamson,
Clerk of District Court of the United States for the

District of Oregon.
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Due service of the within Notice of Appeal by cer-

tified copy as provided by law, is hereb}- admitted at

Portland, Or., this 13th da}- of September, 1893.

C. A. DoLi'ii,

Of Attorneys for Respondent TJie Ah)rtIrtoest Loan and

Trust Company.

Em)()RvSKI), Filed September 13, 1893.

R. B. Lamson, Clerk.

And afterwards, to-wit, on the 13th day of Sep-

1893, there was duly filed in said Court a petition

for appeal in words and figures as follows, to-wit

:

TITLE OF CAUSE.

To the Honorable United States Cireuit Court of Ap-

peals for the Ninth Cireuit :

The petition and appeal of the above named appel-

lant, the United States of America, showeth that on

the 6th day of July, 1893, the above named libelant,

the United States of America, exhibited and filed its

libel in the District Court of the United States for the

District of Oregon, against the respondent, the steam-

ship Haytian Republic, her engines, boilers, tackle,

apparel and furniture, praying among other things for

reasons set forth in said libel, that said steamship

Haytian Republic, her engines, boilers, tackle, ap-

parel and furniture be decreed to be and to remain

forfeited to the United States, and that said steam-
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ship Haytian Republic be decreed to pay a penalt}' of

$22,840.00 and costs in said libel.

That said libel was afterwards amended and on

July i4tli, 1893, libelant filed a supplemental and

amendatory libel, praying among other things for

reasons set forth in said supplemental and amenda-

tory libel, that said steamship Haytian Republic, her

engines, boilers, tackle, apparel and furniture be de-

creed to be and remain forfeited to the United States

and that said steamship Haytian Republic be decreed

to pay a penalty of $4,862.00.

That in and b}' said original libel and said supple-

mental and amendatory libel, it was alleged that on

July 3d, 1893, at the Port of Portland, and in waters

navigable from the sea by vessels of ten or more tons

burden, the Collector of Customs of the District of

Oregon seized, and at the time of filing said original

libel had in his possession said steamship Haytian

Republic, for violation of the revenue laws of the

United States, and the laws regulating the immigra-

tion of Chinese persons into the United States in said

libel.

That thereupon processes duly issued out of said

District Court of the United States for the District of

Oregon, under which the United States Marshal

seized said steamship Ha^'tian Republic, and duly

published notice of such seizure and monition, and

duly published, according to law, the order of court

directing notice of said libel and seizure containing

the substance of such libel with the order of court

thereon, setting forth the time and place of trial, to
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be published in a newspaper published in IMultnoniah

county, Oregon, for fourteen days, and by posting the

same in the most, public manner for the said period of

fourteen days, all in accordance with section 923,

Revised Statutes of the United States.

That thereafter The Northwest Loan and Trust

Company filed its claim to said steamship Haytian

Republic, and on the 20th day of July, 1893, filed its

exceptions to the ist, 3d, 4th and 5th counts in said

original libel, and to the ist, 2d, 3d, 4th and 5th

counts in said supplemental and amendatory libel,

which exceptions were on the 8th day of August,

1893, allowed by said Court.

That on the 14th day of August, 1893, said claim-

ant. The Northwest Loan and Trust Company,

through its receiver, J. L. Hartman, filed its answer

to the 2d count in said original libel, praying the

Court to pronounce against said original libel and the

2d count thereof, and to condemn the libelant in

costs, as by reference to said libel and to said answer

may more fully appear.

That the said cause came on to be heard before the

Hon. C. B. Bellinger, Judge of the said District Court

on the 8th day of September, 1893, upon the testi-

mony and proof offered by the said libelant, and the

motion made by the claimant at the conclusion of

libelant's testimony to dismiss said libel, and the

Court thereupon made a decree in said cause dismiss-

ing said libel, and awarding claimant judgment for

its costs and disbursements, as by reference to said

decree may more fully appear.
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And this appellant is advised and insists that the

said decree is erroneous, and the said order and judg-

ment sustaining the exceptions of claimant to said

I St, 3d, 4th and 5th counts of said original libel, and

to said ist, 2d, 3d, 4th and 5th counts of said sup-

plemental and amendatory libel is erroneous, and that

said Court committed error to the manifest injur}- of

this appellant in making and entering said decree,

and in sustaining said exceptions and each of them,

and in not overruling said exceptions and all of them.

And this appellant, for these and other reasons, ap-

peals from the whole of said decree in favor of said

claimant and against this appellant to the United

States Circuit Court of Appeals of the United States

for the Ninth Circuit. And in said appeal, appellant

intends to have the same cause heard anew upon said

exceptions to said original and said supplemental and

amendatory' libel, and intends to appl}- to the said

Circuit Court of Appeals upon said appeal, to reverse

and set aside said order and judgment of said District

Court sustaining said exceptions, and to overrule said

exceptions and each of them. And appellant in said

appeal, intends to have said cause heard anew upon

the same proofs and upon the same pleadings as

originalh' filed and amended by libelant in said

cause, and to have said decree of said District Court

dismissing said libel and awarding costs to said

claimant, reversed and set aside.

And appellant hereby appeals from said decree of

September 8th, 1893, and from the whole and ever}-

part thereof, and from the judgment of the Court sus-
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taining said exceptions to said libel, to the United

States Circuit Court of Appeals of the United States

for the Ninth Circuit.

And appellant praj^s that the record and proceed-

ings may be returned to the said Circuit Court of Ap-

peals, and that the said order aud judgment sustaining

said exceptions may be reversed and set aside, and

that said exceptions, and each of them, may be over-

ruled, and that said decree may be reversed, or such

other decree may be made therein as to said Court of-

Appeals may seem just, and that the Appellee may

be condemned to pay to the Appellant its costs and

damages in the premises.

Daniel R. Murphy,
U. S. District Attorney, and

John M. Gearin,^

Special Counsel,

Proctors for Appellant and Libelant.

Dated, Portland, Oregon, Sept. 13th, 1S93.

Endorsed, Filed September 13th, 1893.

R. B. Lamsox, Clerk.

And afterwards, to-wit, ou the 13th day of Septem-

ber, 1893, there was duly filed in said court an

assignment of errors, in words and figures as follows,

to-wit

:
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IN TIIK

DISTRICT COURT OK THE UNITED STATES,

h'OK 'V\U-: DISTRICT OV ORV.COX.

Thk I'nitkd Sta'pks oi" America,

Libelant.

Thk Stkamshit Havtiax RErrp-ijc,

Her engines, boilers, tackle, apparel

and furniture, Respondent.

ASSIGNMENT OF ERRORS.

Comes now the libelant, the United States of

America, and files this, its assignment of errors in

the above entitled cause.

I.

The District Court of the United States for the

District of Oregon, erred in sustaining the exception

of the claimant. The Northwest Loan and Trust

Company, to the first count in libelant's libel as

amended, which exception is in the following language:

'' The exception of the claimant to the first count of

said libel as amended, alleges, first, that the allegations

in said first count do not state facts sufiicient to consti-

tute a cause of seizure and forfeiture."

11.

That said court erred in not overruling said excep-

tion.
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III.

That said Court erred in strikiiii^' from lil)claiit's

said libel as amended said ist count, so excepted to.

IV.

That said Court erred in sustaining the exceptions

of claimant, The Northwest Loan and Trust Com-

pau}' to the 3d, 4tli and 5th counts of libelant's libel

as amended, which exceptions are in the words and

figures as follows, to-wit :

''The exceptions of the claimant to the 3d, 4tli and

5tli counts of said libel, as amended, alleges :

FIRST.

That on the 28th day of May, ICS93, ^t Seattle, in

the District of Washington, the said steamship Ha}--

tian Republic was seized by the Collector of Customs

of the United States for the collection district of

Puget Sound, as being forfeited to the United States

for the violation of the Chinese Restriction acts, and

of certain revenue laws, more ]">articularly hereinafter

set forth.

SECOND.

That on the 7th day of June, 1893, a li])el of

information was filed against tlie said steamshi]) Ilay-

tian Republic b}- the United States District Attorney

for the District of Washington, in the United States

District Court for the District of Washington, North-

ern Division, sitting in admiralty, alleging:

I St—That the said Haytian Republic was subject

to the liens of sixly-six thousand dollars, and one
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thoiisaiul dollars, on behalf of and in favor of the

United States for penalties incurred by the master of

said vessel for the violation of certain revenue laws on

November 26th, 1892, and between October 8th, 1892,

and December 12th, 1892, respectively.

2d—That the said Haytian Republic was forfeited

to the United States for the violation by the master.

(a)—Of certain revenue laws on December 7th,

1892.

(S)—Of the Chinese Restriction Acts on September

28th, 1892, between October 8th, 1892, and December

i2th, 1892, on October nth and 12th, 1892, on Octo-

ber 15th and 1 6th, 1892, on November ist, 1892,

on November 26th, 1892, on January 2d, 1893, on

January 26th, 1893, on May nth, 1893, and between

January 3d, 1893, ^^^^ May 28th, 1893.

THIRD.

That thereafter, on the 7th day of June, 1893, a war-

rant and monition was duly issued to said cause out

of said District Court at Seattle to the United States

Marshal for the District of Washington, whereupon

said Marshal arrested said vessel and duly cited all

persons claiming the same or knowing or having any-

thing to say wh}' the same should not be condemned

and sold, pursuant to the prayer of the said libel of in-

formation, that they be and appear before the said

Coiirt, to be held in and for the Northern Division,

District of Washington, on the 29th day of June, 1893,

then and there to interpose a claim to the same and

to make their allegations on that behalf.
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FOURTH.

That thereafter, on June 7th, 1893, ^^^^ ehiini of H. K.

Struve, master of said vessel, duly verified, interven-

ing for the interest of The Northwest Loan and Trust

Company, as the owner of said ship, was filed in said

cause.

FIFTH.

That thereafter, on said 7th da}' of June, 1893, upon

a petition by said claimant, H.K. Struve, on behalf of

The Northwest Loan and Trust Compan}^ for the ap-

pointment of appraisers and for the release of said ves-

sel from the custody of said Court upon bonds in such

appraised value, the Judge of the said District Court

at Seattle issued an order appointing appraisers to ap-

praise said vessel according to law ; and thereafter, on

the 7th day of June, 1893, the said steamship Haytian

Republic was duly appraised by appraisers appointed

by the Judge of said Court at the sum of fifteen thou-

sand dollars, which appraisement was duly approved

by the Judge of said Court on the 9th day of June,

1893.

That thereafter on June 9th, 1893, the claimant filed

in said cause a stipulation for costs and a stipulation

in the appraised value aforesaid for the release of the

vessel and to pay the decree in said cause against said

vessel, which stipulations were conditioned according

to law; and thereafter, on the 9th day of June, 1893,

the stipulation of the claimant to pay the decree was

duly approved by an order of said Court, duly entered

in said cause ; and thereafter, on said 9th day ofJune,
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i893i ^^id vessel was duly released from arrest and

from the custody' of said marshal under process issued

by said Court iu said cause, 1)}' an order of said Court

dul\- entered iu said cause on said 9th da}- of June,

1893.

SIXTH.

That on the 29tli da}- of June, 1893, the United

States Marshal for the District of Washington filed

in said cause his return of the warrant of arrest and

monition, issued in said cause, together with proof of

publication and the citation aforesaid, according to law.

SEVENTH.

That on the 12th day of July, 1893, by an order of

said Court, duly entered in said cause, a default was

taken against all persons claiming to have any right,

title or interest in said vessel, save and except the said

H. K. Struve and The Northwest Loan and Trust

Compan}'.

EIGHTH.

That the claimant in said cause at Seattle, The

Northwest Loan and Trust Company, is the same cor-

poration as claimant herein.

NINTH.

That by reason of the law and the premises afore-

said, this claimant is not bound to answer said ist,

3d, 4th and 5tli counts, of the original libel of in-

formation, as amended, filed herein.
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WhkrEFOrk it pra3'S that said ist, 3d, 4th and 5th

counts of said original libel of information, as amend-

ed, filed herein ma}' be stricken therefrom."

V.

That said Court erred in not overruling said ex-

ceptions.

VI.

That said Court erred in striking from libelant's

said libel as amended said 3d, 4th and 5th counts so

excepted to.

VII.

That said Court erred in sustaining the exceptions

of the claimant The Northwest Loan and Trust

Company to the ist, 2d, 3d, 4th and 5th counts of

libelant's supplementary and amendatory libel, which

exceptions are in words and figures as follows, to-wit

:

"The exceptions of the claimant to the ist, 2d, 3d,

4th and 5th counts of said supplemental and amenda-

tor}' libel, alleges

:

FIRST.

That on the 28th day of May, 1893, at Seattle, in

the District of Washington, the said steamship Hay-

tian Republic was seized bj^ the Collector of Customs

of the United States for the collection district of

Puget Sound as being forfeited to the United States

for the violation of the Chinese Restriction Acts, and

of certain revenue laws, more particularly hereinafter

set forth.
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vSKCOND.

That on the yth day of June, 1893, a libel of in-

formation was filed against the said steamship Hay-

tian Republic by the United States District Attorney

for the District of Washington in the United States

District Court for the District of Washington, North-

ern Division, sitting in Admiralty, alleging

:

I St— riiat the said Haytian Republic was subject

to the liens of sixty-six thousand dollars and one

thousand dollars on behalf of and in favor of the

United States for penalties incurred by the master of

said vessel for the violation of certain revenue laws

on November 26th, 1892, and between October 8th,

1892, and December 12th, 1892, respectively.

2d—That the said Haytian Republic was forfeited

to the United States for the violation by the master.

(a) of certain revenue laws on December 7th, 1892.

(b) of the Chinese Restriction Acts on September

28th, 1892, between October 8th, 1892, and December

i2th,i892,on October nth, and 12th, 1892, on October

15th and i6th, 1892, on November ist, 1892, on No-

vember 26th, 1892, on January 2d, 1893, on January

26th, 1893, on May iitli, 1893, and between January

3d, 1893, and May 28th, 1893.

THIRD.

That thereafter on the 7th day of June, 1893, a

warrant and monition was duly issued in said cause

out of said District Court at Seattle to the United

States Marshal for the District of Washington,
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whereupon said Marshal arrested said vessel and duly

cited all persons claiming the same or knowing or

having anything to say why the same should not be

condemned and sold pursuant to the prayer of the

said libel of information, that they be and appear

before the said Court, to be held in and for the

Northern Division, District of Washington, on the

28th da}' of June, 1893, then and there to interpose a

claim to the same, and to make their allegation on

that behalf.

FOXTRTH.

That thereafter, on June 7th, 1893, the claim of H.

K. Struve, master of said vessel, duly verified, interven-

ing for the interest of The Northwest Loan and Trust

Company, as the owner of said ship, was filed in said

cause.

FIFTH.

That thereafter on said 7th day of June, 1893, upon

a petition by said claimant, H. K. Struve, on behalf of

The Northwest Loan and Trust Company, and for the

release of said vessel from the custody of said Court

upon bonds in such appraised value, the said Judge of

the said District Court at Seattle, issued an order ap-

pointing appraisers to appraise said vessel according

to law; and thereafter on said 7th day of June, 1893,

the said steamship Haytian Republic was duly ap-

praised by appraisers appointed by the Judge of

said Court, at the sum of fifteen thousand dollars,

which appraisement was duly approved by the Judge

of said Court on the 9th day of June, 1893.
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That thereafter, on June 9th, 1893, the chiimant filed

in said cause a stipulation for costs and a stipulation

in the appraised value aforesaid for the release of the

vessel and to pay the decree in said cause against said

vessel, which stipulations were conditioned according

to law; and thereafter on the 9th day of June, 1893,

the stipulation of the claimant to pay the decree was

duly approved b}' an order of said Court entered in

said cause ; and thereafter on said 9th day of June,

1893, s^i^ vessel was duly released from arrest and

from the custody of the said Marshal under process

issued by said Court in said cause, by an order of said

Court duly entered in said cause on said 9th day of

June, 1893.
SIXTH.

That on the 29th day of June, 1893, the United

States Marshal for the District of Washington filed in

the said cause his return of the warrant of arrest and

monition, issued in said cause, together with proof of

publication of the citation aforesaid, according to law.

SEVENTH.

That on the 12th day of July, 1893, ^Y ^^ order of

said Court duly entered in said cause, a default was

taken against all persons claiming to have any right,

title or interest in said vessel, save and except the

said H. K. Struve, and the said Northwest Loan and

Trust Company.

EIGHTH.

That the claimant in said cause at Seattle, The

Northwest Loan and Trust Conipau}-, is the same

corporation appearing as claimant herein.



103

NINTH.

That b}^ reason of the law and the premises afore-

said, tliis claimant is not bound further to answer

said I St, 2d, 3d, 4th and 5th counts of said supple-

mental and amendator}' libel of information filed

herein.

Wherefore it prays that said supplemental and

amendatory libel of information and the ist, 2d, 3d,

4th, 5th counts thereof, as filed herein, may be

stricken from the records and files of this cause."

VIII.

That said Court erred in not overruling said ex-

ceptions.

IX.

That said Court erred in striking out of libelant's

said supplemental and amendatory libel said ist, 2d,

3d, 4th and 5th counts so excepted to.

X.

Said Court erred in finding as a conclusion of law

in the trial of said cause, as follows :

FIRST.

" Said libel should be dismissed and claimant have

judgment and decree herein for its costs and disburse-

ments."

XI.

Said Court erred in entering the following decree

in said cause on the 8th day of September, 1893,

to-wit :
'' It is therefore ordered, considered ad-
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judged and decreed that said libel and amended and

supplemental libel be, and the same is hereby dis-

missed and that the claimant herein, The Northwest

Loan and Trust Company, appearing b}' leave of

Court, through its receiver, J. L. Hartman, have judg-

ment against libelaut for its costs and disbursements."

Daniel R. Murphy,

United States Attorney.

John M. Gkarin,

Speeiat Counsel.

Endorsed, Filed September 13, 1893.

R. B. Lamson, Clerk.

And afterwards, to-wit, on Thursdaj^, the 14th da}^ of

September, 1893, the same being the 63d judicial da}' of

the regular July term of said Court ; Present : the Hon-

orable Charles B. Bellinger, United States District

Judge presiding, the following proceedings were had

in said case, to-wit

:

TITLE OF CAUSE.

September 14, 1893.

Now at this daj- comes the libelant in the above en-

titled cause, by Mr, John M. Gearin, Special Assistant

United States Attorney, and presents to the court a

petition praying for the allowance of an appeal from

the decree heretofore entered on September 8th, 1893,

against the United States, to the United States Cir-

cuit Court of Appeals for the Ninth Circuit ; where-
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upon, It is ordered that said libelant be and it is

hereby allowed to take the appeal prayed for in said

petition.

(Signed) Charlrs B. Bkllixgkr, Jjido;c.

Endor.ski), Filed September 14, 1S93.

R. B. Lamson, Clerk.

Lhiitcd States of Aiueriea, \

Distriet of Jl\is/iino-ton, ) ss.

Ahi7'tJicrn Division, j

IN THE

DISTRICT COURT OF THE UNITED STATES,

IN ADMIRALTY.

Thk United States of America,

vs.

The Steamship Haytian Republic,

Her engines, boilers, tackle, apparel

and furniture,

LIBEL OF INFORMATION.

To the Honorable Cornelins H. Hanfonl, Jndji^e of the

United States District Conrt for the Distriet of
Washington

:

First—Be it remembered that on this 6th da}' of

June, 1893, before the Honorable Cornelius H. Han-
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ford, Judj^e of tlic aforesaid court, comes William H.

Brinkcr, District Attorney of the United States for the

District of Washington, and in the name and on

behalf of the United States, as well as of Andrew

Wasson, the Collector of Customs for the collection

district of Puget Sound, in the State of Washington,

and of all persons concerned, propounds and gives the

said Judge to understand and be informed, that at a

time past, to-wit : On the 28th day of May, 1893, at

the Port of Seattle, in said collection district, and on

waters navigable from the sea by vessels of ten or

more tons burden, the said Andrew Wasson, collector

as aforesaid, did seize and now hath in his custod}-

within the collection district aforesaid, in the Northern

Division of the Judicial District of Washington, and

within the jurisdiction of this court, as being forfeited

to the United States, a certain vessel and steamship,

her boilers, engines, tackle, apparel and furniture, of

the value of forty-five thousand ($45,000) dollars, of

the registered tonnage of seven hundred and sevent}^-

nine and fifty-three one-hundredths tons, belonging in

whole to citizens of the United States, and called,

designated and known by the name of the "Ha^^tian

Republic."

For that at a time past, to-wit, on the 26th day of

November, 1892, at a place called the city of Portland,

in the State of Oregon, certain merchandise, to-wit:

two thousand pounds of prepared opium, then and

there of the value of twenty-two thousand dollars

($22,000), was fraudulently and with the knowledge,

privity and consent of John Ross, who was then and
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there the master of said vessel, and witli the knowl-

edge, consent and privity of W. B. Jackling, who then

and there had the chief charge and control of the navi-

gation and employment of said vessel, and with the

knowledge, privity and consent of the owners of said

vessel, and with the intent then and there, on the part

of said owners of said vessel and of said master and of

said W. B. Jackling, thereby to defraud the United

States, brought into the United States in and on board

of said vessel from a foreign port, to-wit : the port of

Victoria, in the Province of British Columbia, and no

part of said merchandise was included or described in

the manifest of the cargo of said vessel, contrary to

the form of the Statutes of the United States in such

case made and provided; by reason whereof and by

force of the provisions of sections numbered 2806,

2807, 2808, 2809 and 3088 of the Revised Statutes of

the United States, the said master has incurred a pen-

alty and become indebted to the United States in the

sum of sixty-six thousand dollars, and the said vessel

has become and is now subject to a lien for said

penalty.

Second—And the said United States District At-

torney further information makes, and gives to the

said Judge to understand and be informed, that a

time past, to-wit: On the 28th day of May, 1893, at

the Port of Seattle, in the collection district of Puget

Sound, in the State of Washington, and on waters

navigable from the sea by vessels of ten or more tons

burden, Andrew Wasson, collector as aforesaid, did

seize and hath now^ in his custody, in said collection

im
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district, within the Northern Division of the Judicial

District of Washington, and within the jurisdiction of

this court, a certain vessel and steamship called the

Haj-tian Republic, her engines, boilers, tackle,

apparel and furniture, of the value of forty-five thou-

sand ($45,000) dollars, as being forfeited to the United

States, for that at a time past, to-wit : On the 7th

day of December, 1892, at a place called St. Johns, on

the Columbia river, in the State of Oregon, in the

Willamette collection district, certain merchandise,

to-wit : One thousand pounds of prepared opium, of

the value of eleven thousand dollars, were fraudu-

lently, with the knowledge and consent of said John

Ross, who was then and there the master of said

vessel, and with the knowledge and consent of said

W. B. Jackling, who had then and there the chief

charge of the employment and navigation of said

vessel, and by the direction and with the consent and

privity of the owners of said vessel, and with the

intent on the part of said master, and said W. B.

Jackling, and said owners, thereby to defraud the

United States, brought into the United States in and

on board of said vessel, from foreign ports, to-wit

:

The ports of Victoria and Vancouver, in the Province

of British Columbia, and unladen from said vessel, in

the night time, without permit or license to unload

the same from the collector, or any naval officer or

other officer of the customs, and without any permit

or license whatever for such unloading, contrary to

the form of the statute in such case made and pro-

vided. By reason whereof and by force of sections
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niiiiibcrcd 2871, 2CS72, 2873 and 2874, of the Revised

Statutes of the United States, and the said vessel, hcr

engines, boilers, tackle, apparel and furniture have

become and are forfeited to the United States.

Third—And the said United States District Attor-

ney further information makes, and gives the said

Judge to understand and be informed that at a time

past, to-wit, on the 28th day of May, 1893, at the Port

of Seattle in the Collection District of Puget Sound,

in the State of Washington, and on waters navigable

from the sea by vessels of ten or more tons burden,

Andrew Wasson, Collector, as aforesaid, did seize,

and hath now in his custody in the Collection Dist-

rict of Puget Sound, within the Northern Division of

the Judicial District of Washington, and within the

jurisdiction of this Court, a certain vessel or steam-

ship called, named and known as the Haytian Repub-

lic, her engines, boilers, tackle, apparel and furniture

of the value then and there of forty-five thousand

dollars, as being forfeited to the United States for

that at a time past, to-wit: on the 26th day of Novem-

ber, 1892, at Portland, in the State of Oregon, John

Ross, who was then and there the master, and W. B.

Jackling, who then and there had the chief charge of

the employment and navigation of said vessel then

and there knowingly did bring within the United

States on said vessel from a certain foreign port, to-

wit, the Port of Victoria, in the Province of British

Columbia, certain Chinese laborers, and did then and

there knowingly land, and cause and permit to be

landed within the United States from said vessel, said

mi
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Chinese laborers so brought on said vessel from said

foreign port, contrary to the fonn of the statute in

said case made and provided, by reason whereof and

by force of the act of Congress approved on the 6th

dav of May, 1SS2, entitled. "An Act to execute certain

treatv stipulations relating to Chinese," and the acts

amendatory thereof, and supplementary- thereto, and

of the Act of Congress approved May 5th, 1S92, en-

titled "An Act to prohibit the coming of Chinese per-

sons into the United States," the said vessel, her

engines, boilers, tackle, apparel and furniture have

become and are forfeited to the United States.

Fourth—And the said United States District Attor-

ney further information makes, and gives the said

judge to understand and be informed that at a time

past, to-wit, on the 28th da}' of May, 1893, ^'^ ^^^ P^^^

of Seattle, in the Collection District of Puget Sound,

in the State of Washington, and on the waters navi-

gable from the sea b}- vessels of ten or more tons

burden, Andrew Wasson, Collector as aforesaid, did

seize and hath now in his custody-, in the Collection

District of Puget Sound, within the Northern Division

of the Judicial District of Washington and within the

jurisdiction of this Court, a certain vessel and steam-

ship called, named, and known as the Haytian Repub-

lic, her engines, boilers, tackle, apparel and furniture,

of the value then and there of fort3'-five thousand dol-

lars, as being forfeited to the United States, for that

at a time past, to-wit: on the 26th da}- of January-, 1893,

at the Port of Portland, in the Willamette Collection

District. W. B. Jackling who then and there was the
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master, and had chief charge of the employment and

navigation of said vessel, did then and there, for the

pnrpose of frandnlently bringing within the United

States Chinese laborers contrar}- to law, knowinglv

and falsely make and forge and enter certain frandulent

certificates, purporting on their face to entitle certain

Chinese laborers in said certificates named to enter

the United States contrary to the form of the statute

in such case made and provided. By reason whereof

and by force of the Act of Congress approved ^lav

6th, 1882, entitled "'An xA.ct to prohibit the coming of

Chinese persons into the United States,'' the said

vessel, her engines, boilers, tackle, apparel and furni-

ture have become and are forfeited to the United

States.

Fifth—And the said United States District Attorney

further information makes and gives the saidJudge to

understand and be informed that at a time past, to-wi\:

on the 28th day of May, 1S93, at the Port of Seattle,

in the Collection District of Puget Sound, in the State

of Washington, and on waters navigable from the sea

by vessels of ten or more tons burden, he, the said

Andrew Wasson, Collector of Customs, as aforesaid,

did seize and now hath in his custody within the col-

lection district aforesaid, in the Northern Division of

the Judicial District of Washington, and within the

jurisdiction of this Court, a certain vessel and steam-

ship called the " Haytian Republic," her engines, boil-

ers, tackle, apparel and furniture, of the value of fort}'-

five thousand dollars, to enforce a lien thereon in favor

of the I'nited States for certain penalties incurred b}-
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the master and mate of said vessel, for that at a time

past, to-wit : between the 8th day of October, 1892,

and the 12th day of December, 1892, at a place called

Portland, in the State of Oregon, in the Willamette

Collection District, certain merchandise, to-wit : four

thousand and five hundred pounds of prepared opium,

then and there of the value of fifty thousand dollars,

was fraudulently, with the knowledge and consent of

John Ross, M'ho was then and there the master of said

vessel, and with the knowdedge and consent of W. B.

Jackling, who then had chief charge of the employ-

ment and navigation of said vessel, and b}^ the con-

sent, privity and direction of the owners of said vessel,

and with the intent on the part of said owners and

said master and said \V. B. Jackling thereby to de-

fraud the United States, brought into the United

States and within the Willamette Collection District

thereof, in and on board of said vessel, from foreign

ports, to-wit, the ports of Victoria and Vancouver, in

the Province of British Columbia, and after the ar-

rival of said vessel, laden with said merchandise,

within the limits of the Willamette Collection District,

as aforesaid, and before said vessel had come to a

proper place in said district for the discharge of her

cargo, or any part thereof, said merchandise was, at a

point near Portland, in the State of Oregon, in the

said Willamette Collection District, between the said

8th day of October, 1892, and the said 13th day of De-

cember, 1892, fraudulently, by the direction, procure-

ment and consent of the owners of said vessel, and

with the knowdedge and consent of the owners of said
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vessel, and with the knowledge and consent of said \V.

B. Jackling, and with the knowledge and consent of

the master and mate of said vessel, and with the in-

tent on the part of said owners and of said master of

said vessel and of said W. B. Jackling to defraud the

United States, unlawfully and clandestinely unladen

and discharge from said vessel, without a permit or

any authority from any officer of the customs to un-

laden the same, and without any necessity or reason-

able cause by reason of unavoidable necessity or dis-

tress of weather, the said vessel being then and there

bound to the Port of Portland, Oregon, in the United

States, from the Ports of Victoria and Vancouver, as

aforesaid, contrary to the form of the statutes in such

case made and provided. By reason whereof and by

force of section numbered 2867, of the Revised Stat-

utes of the United States, the said master and the said

mate of said vessel have each respectively incurred a

penalty and become indebted to the United States in

the sum of one thousand dollars, and the said vessel

has become and is now subject to a lien for such

penalty.

Sixth—And the said United States District Attor-

ney further information makes, and gives the said

judge to understand and be informed that at a time

past, to-wit : on the 28th day of May, 1893, at the

Port of Seattle in the Collection District of Puget

Sound in the State of Washington, and on waters

navigable from the sea by vessels of ten or more tons

burden, Andrew Wasson, Collector as aforesaid, did

seize and now hath in his custody in the Collection
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District of Piigct Sound within the Northern Division

of the Judicial District of Washington, and within the

jurisdiction of this Court, a certain vessel or steam-

ship called the Haytian Republic, her engines, boil-

ers, tackle, apparel and furniture, of the value then

and there of forty-five thousand dollars, as being for-

feited to the United States for that a time past, to-wit:

between the 8th day of October, 1892, and the 12th

day of December, 1892, at Portland, in the State of

Oregon, John Ross, who was then and there the mas-

ter, and W. B. Jackling, wdio then and there had the

chief charge of the employment and navigation of

said vessel, with the knowledge, consent and privity

of the owaiers of said vessel, then and there know-ingly

did bring within the United States on and in said

vessel from certain foreign ports, to-wit : the Ports of

Victoria and Vancouver in the Province of British

Columbia, certain Chinese laborers and did then and

there with the knowledge and consent and privity of

the ow^ners of said vessel, land and cause and permit

to be landed, within the United States, from said ves-

sel, said Chinese laborers, so brought on and in said

vessel from said foreign ports, contrary to the form of

the statute in said case made and provided. By rea-

son whereof, and by force of the act of Congress, ap-

proved on the 6th day of May, 1882, entitled, "An act

to execute certain treaty stipulations relating to

Chinese" and the acts amendatory thereof and sup-

plementary thereto, and of the acts of Congress ap-

proved May 5th, 1892, entitled, "An act to prohibit

the coming of Chinese persons into the United

^
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States," the said vessel, her engines, boilers, tackle,

apparel and furnitnre have become and are forfeited

to the United States.

Seventh—And the said United States District

Attonie}' further information makes, and gives the

said Judge to understand and be informed that, at a

time past, to-wit : On the 28th day of Ma}^ 1893, ^^

the Port of Seattle, in the collection district of Puget

Sound, in the State of Washington, and on waters

navigable from the sea b}' vessels of ten or more tons

burden, Andrew Wasson, collector as aforesaid, did

seize and now^ hath in his custody, in the collection

district of Puget Sound, within the Northern Division

of the Judicial District of Washington, and within the

jurisdiction of this court, a certain vessel or steamship

called the "Haytian Republic," her engines, boilers,

tackle, apparel and furniture, of the value then and

there of forty-five thousand ($45,000) dollars, as being

forfeited to the United States, for that at a time past,

to-wit: On the 28th day of September, 1892, at Port-

land, in the state of Oregon, John Ross, who was then

and there the master, and W. B. Jackling, who then

and there had the chief charge of the employment

and navigation of said vessel, with the knowledge,

consent and privit}- of the owners of said vessel, then

and there knowingl}- did bring within the United

States in and on board of said vessel from certain

foreign ports, to-wit : The ports of Victoria and

Vancouver, in the Province of British Columbia,

certain Chinese laborers, and did then and there, with

the knowledge, consent and privity of the owners of
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said vessel, land and eausc and permit to be landed

within the United States from said vessel, said

Chinese laborers so brought on and in said vessel

from said foreign port, contrary to the form of the

statute in such case made and provided. By reason

whereof and by force of the act of Congress approved

on the 6th day of May, 1882, entitled "An act to

execute certain treaty stipulations relating to Chi-

nese,'' and the acts amendatory thereof and supple-

mentary thereto, and of the act of Congress approved

May 5th, 1892, entitled "An act to prohibit the coming

of Chinese persons into the United States," the said

vessel, her engines, boilers, tackle, apparel and furni-

ture have become and are forfeited to the United

States.

Eighth—And the said United States District

Attorney further information makes, and gives the

said Judge to understand and be informed that at a

time past, to-wit: On the 28th day of May, 1893, at

the Port of Seattle, in the collection district of Puget

Sound, in the State of Washington, and on wateis

navigable from the sea by vessels of ten or more tons

burden, Andrew Wasson, collector as aforesaid, did

seize and hath now in his custody, in the collection

district aforesaid, within the Northern Division of the

Judicial District of Washington, and within the juris-

diction of this court, a certain vessel or steamship

called the "Haytian Republic," her engines, boilers,

tackle, apparel and furniture, of the value then and

there of fort3''-five thousand dollars, as being forfeited

to the United States, for that at a time past, to-wit:
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On the nth and 12th days of October, 1892, at

Portland, in the state of Oregon, John Ross, who was

then and there the master, and W. B. Jackling, who

then and there had the chief charge of the eniplo}--

nient and navigation of said vessel, with the knowledge

consent and privity of the owners of said vessel,

then and there knowingly did bring within the

United States, on board of and in said vessel

from certain foreign ports, to-wdt : The ports of

Victoria and Vanconver, in the Province of British

Colnmbia, certain Chinese laborers, and did then and

there, with the knowledge consent and privit}' of the

owners of said vessel, land, and cause, and permit to

be landed within the United States, from said vessel

said Chinese laborers so brought on board of and in

said vessel from said foreign port, contrary to the form

of the statute in such case made and provided. By

reason whereof, and by force of the act of Congress on

the 6th day of May, 1882, entitled "An x'Vct to execute

certain treaty stipulations relating to Chinese," and

the acts amendatory thereof and supplementary there-

to, and of the Act of Congress approved May 5th,

1892, entitled "An Act to prohibit the coming of

Chinese persons into the United States," the said ves-

sel, her engines, boilers, tackle, apparel and furni-

ture have become and are forfeited to the United

States.

Ninth—And the said United States District Attor-

ney further information makes, and gives the said

Judge to understand and be informed that at a time

past, to-wit, on the 28tli day of Ma}-, 1893, at the Port
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of Seattle, ill the CoUcetioii District of Puget Sound,

in the State of Washington, and on waters navigable

from the sea by vessels of ten or more tons burden,

Andrew Wasson, Collector as aforesaid, did seize and

hath now in his ciistod}- in the Collection District of

Puget Sound, within the Northern Division of the

Judicial District of Washington, and within the juris-

diction of this Court, a certain vessel or steamship

called the ''Haytian Republic," her engines, boilers,

tackle, apparel and furniture of the value then and

there of forty-five thousand dollars, as being forfeited

to the United States for that at a time past, to-wit, on

the 15th and i6th da^'s of October, 1892, at Portland,

in the State of Oregon, John Ross who was then and

there the master, and W. B. Jackling who then and

there had the chief charge of the employment and

navigation of said vessel, with the knowledge, consent

and privity of the owners of said vessel, then and

there did knowingly bring within the United States on

board of and in said vessel from certain foreign ports,

to-wit, the Ports of Victoria and Vancouver, in the

Province of British Columbia, certain Chinese labor-

ers, and did then and there with the knowledge, con-

sent and privity of the owners of said vessel land, and

cause and permit to be landed within the United

States from said vessel said Chinese laborers so

brought on board of and in said vessel from said

foreign ports, contrary to the form of the statute in

such case made and provided. By reason whereof,

and by force of the Act of Congress approved on the

6th day of May, 1882, entitled "An Act to execute
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certain treaty stipulations relatini^ to Chinese," and

the acts aniendator}' thereof and supplementary

thereto, and of the Act of Congress approved May
5th, 1882, entitled "An Act to prohibit the coming of

Chinese persons into the United States," the said

vessel, her engines, boilers, tackle, apparel and furni-

ture have become and are forfeited to the United States.

Tenth—And the said United States District Attor-

ney further information makes, and gives the said

Judge to understand and be informed that at a time

past, to-wit: on the 28th day of May, 1893, at the Port

of Seattle, in the Collection District of Puget Sound,

in the State of Washington, and on waters navigable

from the sea by vessels of ten or more tons burden,

Andrew Wasson, Collector -as aforesaid, did seize and

hath now in his custody in the Collection District of

Puget Sound, within the Northern Division of the

Judicial District of Washington, and within the juris-

diction of this Court, a certain vessel or steamship

called the "Haytian Republic," her engines, boilers,

tackle, apparel and furniture of the value then and

there of forty-five thousand dollars, as being forfeited

to the United Slates for that at a time past, to-wit : on

the I St da}' of November, 1892, at Portland, in the

State of Oregon, John Ross, who was then and there

master, and W. B. Jackling, who then and there had

the chief charge of the employment and navigation

of said vessel, with the knowledge, consent and privity

of the owners of said vessel, then and there know-

ingly did bring into the United States on board of

and in said vessel from , certain foreign ports, to-wit:
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the Ports of X'ictoria and Vancouver, in the Province

of British Columbia, certain Chinese laborers, to-wit

:

nineteen Chinese persons, and did then and there

with the knowledge, consent and privit}' of the owners

of said vessel, land and cause and permit to be landed

within the United States from said vessel said Chinese

laborers, to-wit : said nineteen Chinese persons so

brought on board of and in said vessel from said

foreign port contrar\' to the form of the statute in

such case made and provided. By reason whereof

and by force of the Act of Congress approved on the

6th day of Ala}', 1882, entitled "An Act to execute

certain treaty stipulations relating to Chinese," and

the acts amendatory thereof and supplementar}-

thereto, and of the Act of Congress approved Ma}'

5th, 1S92, entitled "An Act to prohibit the coming of

Chinese persons into the United States," the said

vessel, her engines, boilers, tackle, apparel and furni-

ture have become and are forfeited to the United

States.

Eleventh—And the said United States District At-

torney further information makes and gives the said

Judge to understand and be informed that at a time

past, to-wit, on the 28th day of May, 1893, at the Port

of Seattle, in the Collection District of Puget Sound,

in the State of Washington, and on waters navigable

from the sea by vessels of ten or more tons burden,

Andrew Wasson, Collector of said Puget Sound Dis-

trict, did seize and hath now in his custody in the Col-

lection District of Puget Sound, within the Northern

Division of the Judicial District of Washington and
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within the jurisdiction of this Court, a certain vessel

or steamship called the " Haytian Republic," her en-

i^-ines, boilers, tackle, apparel and furniture, of the

value then and there of forty-five thousand dollars, as

being forfeited to the United States, for that, at a time

past, to-wit, on the 2d day of January, 1893, at Port-

land, in the State of Oregon, H. K. Struve, who was

then and there the master, and W. B. Jaekling, who

then and there had the chief charge of the eniplo}--

nient and navigation of said vessel, with the knowl-

edge, consent and privity of the owners of said vessel,

did then and there knowingl}- bring within the United

States, on board of and in said vessel, from certain

foreign ports, to-wit, the Ports of Victoria and \^an-

couver, in the Province of British Columbia, certain

Chinese laborers, to-wit, thirteen Chinese persons, and

did then and there, with the knowledge, consent and

privit}' of the owners of said vessel, land and cause

and permit to be landed within the United States

from said vessel said^ Chinese laborers, to-wit, said

thirteen Chinese persons so brought on board of and

in said vessel from said foreign ports, contrary to the

form of the statute in such case made and provided.

B}' reason whereof, and b}' force of the act of Congress

approved on the 6th day of May, 1882, entitled "An

act to execute certain treaty stipulations relating to

Chinese," and the acts amendatory thereof and sup-

plementar}' thereto, and of the act of Congress ap-

proved Alay 5th, 1892, entitled "An act to prohibit the

coming of Chinese persons into the United States,"

and the said vessel, her engines, boilers, tackle, ap-
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parel and funiiturc have become and are forfeited to

the United States.

Twelfth—And the said United States District

Attorney further information makes, and gives the

said Judge to understand and be informed that at a

time past, to-wit: On the 28th day of May, 1893, at

the Port of Seattle, in the collection district of Puget

Sound, in the State of Washington, and on waters

navigable from the sea by vessels of ten or more tons

burden, Andrew Wasson, collector of said Puget

Sound district, did seize and hath now in his custody

in the collection district of Puget Sound, within the

Northern Division of the Judicial District of Wash-

ington, and within the jurisdiction of this court, a

certain vessel or steamship called the Haytian

Republic, her engines, boilers, tackle, apparel and

furniture, of the value then and there of forty-five

thousand dollars, as being forfeited to the United

States, for that, at a time past, to-wit: On the 26th

da}^ of January, 1893, at Portland, in the State of

Oregon, H. K. Struve, who was then and there the

master, and W. B. Jackling, who then and there had

the chief charge of the employment and navigation of

said vessel, with the knowledge, consent and privity

of the owners of said vessel, did then and there

knowingly bring within the United States, on board

of and in said vessel, from certain foreign ports, to-wit:

The ports of Victoria and Vancouver, in the Province

of British Columbia, certain Chinese laborers, to-wit

:

Twenty-five Chinese persons, and did then and there,

with the knowledge, consent and privity of the



123

owners of said vessel, land, and canse, and permit to

be landed within the United States, from said vessel,

said Chinese laborers, to-wit: Said twenty-five Chi-

nese persons so bronght on board of, and in said

vessel from said foreign port, contrary to the form of

the statnte in such case made and provided. By

reason whereof, and by force of the act of Congress

approved on the 6th day of May, 1882, entitled "An

act to execute certain treaty stipulations relating to

Chinese," and the acts amendatory thereof and sup-

plementar}^ thereto, and of the act of Congress

approved IMay 5th, 1892, entitled "An act to prohibit

the coming of Chinese persons into the United

States," the said vessel, her engines, boilers, tackle,

apparel and furniture have become and are forfeited

to the United States.

Thirteenth—And the said United States District

Attorney further information makes and gives the

said Judge to understand and be informed that at a

time past, to-wit: on the 28th day of May, 1893, at

the Port of vSeattle, in the collection district of Puget

Sound, in the State of Washington, and on waters

navigable from the sea by vessels of ten or more tons

l)urden, Andrew Wasson, Collector of said Puget

Sound District, did seize and hath now in his custody

in the Collection District of Puget Sound within the

Northern Division of the Judicial District of Washing-

ton, and within the jurisdiction of this Court, a cer-

tain vessel or steamship called the "Haytian Republic,"

her engines, boilers, tackle, apparel and furniture of

the value then and there of forty-five thousand dollars,
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as being forfeited to tlic United States. For that, at

a time past to-\vit : on tlie nth da}- of May, 1893, H.

K. Strnve, who was tlien and there the master of said

vessel, with the knowledge, consent and privity of the

owners of said vessel, did then and there knowingly

bring within the United States on board of and in

said vessel from certain foreign ports, to-wit : the

the Ports of \^ictoria and Vanconver in the Province

of British Colnnibia, certain Chinese laborers, to-wit :

five Chinese persons and did then and there with the

knowledge, consent and privit}' of the owners of said

vessel, land and canse and permit to be landed within

the United States from said vessel said Chinese labor-

ers, to-wit : said five Chinese persons so brought on

board of and in said vessel from said foreign ports

contrar}' to the form of the statute in such case made

and provided. By reason whereof, and by force of

the act of Congress approved on the 6th day of May,

1892, entitled, '^^n act to execute certain treat}- stip-

ulations relating to Chinese," and the acts amenda-

tory thereof and supplementary thereto, and of the act

of Congress approved May 5th, 1892, entitled, "An

act to prohibit the coming of Chinese persons into the

United States," the said vessel, her engines, boilers,

tackle, apparel and furniture have become and are

forfeited to the United States.

Fourteenth—And the said United States District

Attorney further information makes, and gives the

said Judge to understand and be informed that at a

time past, to-wit: on the 28th day of May, 1893, at

the Port of Seattle, in the Collection District of Puget

I
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Sound, in the State of Washington, and in waters

navigable from the sea by vessels of ten or more tons

burden, Andrew Wasson, Collector as aforesaid, did

seize and hath now in his custody in the Collection

District of Puget Sound, within the Northern Division

of the Judicial District of Washington, and within the

jurisdiction of this Court, a certain vessel or steam-

ship called the "Haytian Republic," her engines, boil-

ers, tackle, apparel and furniture of the value of forty-

live thousand dollars, as being forfeited to the United

States for that on divers da3'S, between the 2d da}^ of

Februar3^ 1893, ^^^^ the 28th day of May, 1893, at

Portland in the State of Oregon, H. K. Struve, who

was then and there master, and W. B. Jackling, who

then and there had the chief control and charge of the

employment and navigation of said vessel, with the

knowledge, consent, privity, procurement and direc-

tion of the owners of said vessel, then and there

knowingly did bring within the United States in and

on board of said vessel from certain foreign ports,

to-wit: the Ports of Victoria and Vancouver in the

Province of British Columbia, a large number of

Chinese laborers and did then and there on said

divers days with the knowledge, consent and privit}'

of the owners of said vessel, at said Port of Portland,

Oregon, in the United States, land and cause and per-

mit to be landed from said vessel said Chinese labor-

ers so brought in and on board of said vessel from

said foreign ports, contrary to the form of the statute

in such case made and provided. By reason whereof

and by force of the act of Congress approved on the
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6tli day of May, 1882, entitled, "An act to execute

certain treaty stipulations relating to Chinese," and

the acts amendatory thereof and supplenientar\' thereto

and of the act of Congress approved on the 5th da}- of

Ma}', 1892, entitled, "An act to prohibit the coming

of Chinese persons into the United States," the said

vessel, her engines, boilers, tackle, apparel and furni-

ture have become and are forfeited to the United

States.

That all and singular the premises are and were

true, and within the admiralty and maritime jurisdic-

tion of the United States, and of this honorable court.

Wherefork, the said United States District Attor-

ne}', on behalf of the United States, pra^'s the advise-

ment of the court here in the premises, and for a moni-

tion and other proper process, to the end that for the

causes aforesaid, and all other causes, the said vessel

or steamship, and her engines, boilers, tackle, apparel

and furniture may be decreed to be condemned and to

be and remain forfeited to the United States accord-

ingl}'. William H. Brinker,

United States Distriet Attorney for the District of

Washington.

INTERROGATORIES TO ANY CLAIMANT IN

THIS CAUSE.

ist—Who are the owners of the steamship Ha3'tian-

Republic ?

2d—Who were the owners of the steamship Ha}--

tian Republic from June loth to December 31st, 1892?
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3cl—Who were and are the owners of the steanishi])

Ha3'tian Republic from December 31st, 1892, to May
28th, 1893 ?

4th—Who were the owners or clfarterers of the

steamship Ha^'tian Republic from June loth, 1892,

until Way 28th, 1893?

5th—Who was the master of the steamship Haytian

Republic from June loth, 1892, to December i2tli,

1892?

6th—Who was the master of the steamship Haytian

Repu1)lic from December 12th, 1892, to May 28th,

1893-

7th—Who had the chief charge of the employment

and navigation of said steamship from June loth,

1892, until May 28th, 1893 ^

8th—Who w^as the agent of said steamship at

Victoria, British Columbia, and of its owner from

June loth, 1892, to May 28th, 1893?

9th—State the number of trips made by said vessel

from Puget Sound, b\' way of Victoria or Vancouver,

British Columbia, to Portland, Oregon, betw^een the

loth day of June, 1892, and May 28th, 1893, with the

exact dates of each departure from Victoria and

Vancouver, or either, or both, and of each arrival at

Portland, Oregon.

loth—Give a full and minute description of all ar-

ticles or packages landed from said vessel at Portland

on each trip, and to whom consigned and delivered.

nth—If any' part of the cargo of said vessel on any

trip between Puget Sound and Portland, Oregon, was
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unladen at any point or place between Victoria or

\^ancouver, British Colunil^ia, and Portland, Oregon,

state what articles were so unladen, with the dates

and the occasion of such unloading.

1 2th—If any part of the cargo of said vessel was at

an}' time, on any trip from Victoria or Vancouver to

Portland, cast overboard, describe each article so cast

overboard, with the dates and occasions for casting

the same overboard.

13th—Did said vessel, on any trip or trips from

Victoria or Vancouver, British Columbia, or from

either or both ports to Portland, between June loth,

1892, and May 28th, 1893, carry any Chinese persons

from Victoria or Vancouver, British Columbia, or from

either or both, to and land the same, or any part

thereof, at Portland, Oregon, or any other port or place

within the United States? If so, state fully the num-

ber of such Chinese persons, their names and occupa-

tions and other descriptions, where taken on board,

with the dates, and where landed and the dates of

such landing, and what fare was paid by each.

William H. Brinker,

United States District Attorney for the District of

Washington:

Endorsed, Copy, Libel of information, filed June 7,

1S93.

R. M. Hopkins, Clerk.

William H. Brinker,

United States District Attorneyfor Libelants.
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IN THE

DISTRICT COURT OF THE UNITED STATES

FOR THE DISTRICT OF WASHINGTON.

IN ADMIRALTY

The United States of America,

Libelant,

vs.

Stf:amship Haytian Republic, her

engines, boilers, tackle, apparel

and fnrnitnre. Respondent

.

H. K. StruvE, Claimant.

To the Clerk of the Above Entitled Co?irt :

You will please enter our appearance as proctors

for respondent and claimant in the aboYe entitled

cause.

GORHAM & GORHAM.

Endorsed, Prcccipe for appearance filed June 7,

1893. R. M. Hopkins, Clerk.
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IN TH?:

DISTRICT COURT OF THE UNITED STATES,

FOR TlIK Dl.STRICT OK WASHINGTON,

NORTHERN DR'ISION.

Thk Unitkd States of America,

Libelant,

vs.

The Steamship Haytian Refup.lic,

Her Engines, Boilers, Tackle,

Apparel and Furniture.

Claiuiant.

CLAIM.

To the Honorable C. H. Hanford, Jiidi^e of the Above

Entitled Court

:

Now comes H. K. Struve, master of the steamship

Haytian Republic, and intervening for the interests

of The Northwest Loan and Trust Company, a cor-

poration organized and existing under the laws of the

State of Oregon, in said steamship, her engines,

boilers, tackle, apparel and furniture, doth allege and

propound as follows, and appears before this honorable

Court and makes claim to the said steamship Haytian

Republic, her engines, boilers, tackle, apparel and

furniture, as the same were seized by the United

States Marshal for the District of Washington, as

and for the reasons and causes alleged in the libel

herein and under process of this Court, at the instance
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of the United States of America, and avers that, at

the time of the seizure thereof he was and now is the

master of the said steamship Haytian Republic, and

as such master did have and now has possession, and

is lawful bailee thereof for the owner thereof herein-

after mentioned ; and further that The Northwest

Loan and Trust Compan}-, a corporation organized

and existing under the laws of the State of Oregon,

and authorized to do business in the State of Wash-

ington, at the time of said seizure was and now is the

true and bona fide owner of said steamship Haytian

Republic, her engines, boilers, tackle, apparel and

furniture as aforesaid, and that no other person is the

owner thereof.

Wherp:fore, he prays to defend accordingly, and

that this honorable Court wall be pleased to decree

restitution of the said steamship, and otherwise right

and justice administer in the premises.

H. K. Struve.
State of Washington,}^

County of King.
^

H. K. Struve, being sworn on oath, says : That he

is the above named claimant and master of the steam-

ship Haytian Republic, mentioned in the claim

above. That he has read the foregoing claim, knows

the contents thereof, and believes the same to be true.

H. K. Struve.

Subscribed and sworn to before me this 7th da}- of

June, A. D. 1893.

R. M. Hopkins,
Clerk of the United Stales Disb'ict Court for t/ie Dist.

ricl of IVasJiington.



132

Enih)RSI";i); Chiiiii, filed June ytli, 1JS93, in the U. S.

District Court. R. M. Hopkins, Clerk.

TITLE OF CAUSE.

PETITION FOR APPOINTMENT OF APPRAISERvS.

To tJic Honorable C. H. Hanford, Judge of Ike Above

Entitled District Court.

The petitioner of H. K. Struve respectfully showeth :

That your petitioner is now master of the above

named steamship Haytian Republic, mentioned in

the libel herein, and as such master has possession

and is the lawful bailee thereof, for the owner thereof,

hereinafter mentioned.

That The Northwest Loan and Trust Company, a

corporation duly incorporated and existing under the

laws of the State of Oregon, and authorized to do

business in the State of Washington, is the sole owner

of the said steamship Haytian Republic, her en-

gines, boilers, tackle, apparel and furniture, which are

now in the custody of the United States Marshal for

the District of Washington, under process issued in

pursuance of the libel filed herein.

That petitioner therefore prays that the steamship

Haytian Republic, her engines, boilers, tackle, ap-

parel and furniture may be appraised by appraisers, to

be appointed by this Court.

That your petitioner may be authorized to give

bonds to the United States of America, with good and
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sufficient sureties, according to the rules and practice

of this Court, of such appraised value, and that upon

the execution of such l)ond the said steamship Ha_y-

tian Republic, her engines, boilers, tackle, apparel

and furniture aforesaid, may be released and delivered

to this claimant herein.

That your petitioner may have such other and fur-

ther relief as ma}- be just and proper in the premises,

and this Court may be pleased to grant, and that

your petitioner will ever pra}-.

H. K. Struvk.

S/atc of WasJiington, )

County of King. \

H. K. Struve, being duly sworn on oath says that he

is the same H. K. Struve mentioned in the foregoing

petition for appraisement ; that he is master of the

steamship Haytian Republic mentioned in the

libel herein ; that he has read the foregoing petition,

knows the contents thereof and believes the same to

be true and just.

H. K. Struvp:.

Subscribed and sworn to before me this 7th day of

June, A. D. 1893.

William H. Gorham,

Notary Public in andfor the State of Washington, resid

ing at Seattle, Washington.

Endorsed, Petition for appointment of appraisers,

filed June 7th, 1893, in the United States District

Court.

R. AI. Hopkins, Clerk,
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TITLE OF CAUSE.

ORDER APrOIXTING APPRAISERS.

Now on motion of Messrs. Gorhani & Gorham,

Proctors for Claimant, for the appointment of three

appraisers in accordance with law, to appraise the

steamship Haytian Republic, her boilers, engines,

tackle, apparel and furniture mentioned in the above

entitled suit, it is ordered by the Court that Robert

Moran, Fred E. Sander and William H. DeWolf, be

and hereby are appointed appraisers herein, and are

hereby directed to proceed, after having taken oath,

and discharge their duties according to law, and ap-

praise said steamship Haytian Republic, her en-

gines, boilers, tackle, apparel and furniture in accord-

ance with law, and make report of their proceedings

herein to this Court without dela}-.

And the Clerk of this Court is hereby ordered to

give due notice to the above named persons of their

appointment herein.

July 7th, 1893. C. H. HANFORD,y?^/?^i'.

Endorsed, Order appointing appraisers, filed June

7th, 1893, ^^1 ^^'-^^ ^' S- District Court.

R. ^[. Hopkins, C/cr/c

By E. V. Amery, Deputy.
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IN THE

DISTRICT COURT OF THE UNITED STATES,

FOR THE DISTRICT OE WAvSHIXGTON.

NORTHERN DIVESION.

IN ADMIRALTY.

The United States of America,

Libelant,

vs.

The Steamship Haytian Republic,

Her Engines, Boilers, Tackle,

Apparel and Furnitnre, Respondent.

The Northwest Loan and Trust
Company, Claimant.

Cornelius H. Hanfoi'd, Judge of the District Court of

the United States for the District of Washington,

Northern Division :

To Robert Moran, F. E. Sander, and IV. H. DelVolf:

You are hereby commanded, in the name and by

the authority of the United States, that the steamship

Ha3^tian Republic, together with her engines,

boilers, tackle, apparel and furniture, now in the

custody of the United States Marshal for the District

of Washington, libeled at the instance of the United

States of America, you will faithfully and fully

appraise, and an indenture of the proper value thereof

under your hands, and upon your respective oaths

affirmation of make and return to me at the next

session of this court, now hearing at the District



Court ill the City of Seattle, together with this writ.

Given under my hand and the seal of this said

eourt, this yth da^- of Ala}-, 1893.

C. H. Hankori),

Judge of tJic Above Entitled Court.

Attest

:

[skalJ R. M. Hopkins, Clerk.

United States of Anieriea,
\

District of ]J\is/iiu(^toii.^

We, the subscribers, having been appointed the

appraisers to appraise the steamship Haj'tian Re-

public, her engines, boilers, tackle, apparel and fur-

niture named in this writ, do swear that we will faith-

fully and fairly appraise the same, and make a true

report of the value thereof according to the best of

our understanding, and without any unnecessaiy

delay. Robert Moran.

V. E. Sander.

W. H. DeWolf.

Subscribed and sworn to before me this 7th day of

June, A. D. 1893. R- ^^- Hopkins,

Clerk United States District Court District of IVas/i-

ingtoii.

Endorsed, Order to appraisers to appraise, filed

June 7, 1893, in the U. S. District Court.

R. M. Hopkins, Clerk.
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IN THE

DISTRICT COURT OF THE UNITED STATES,

FOR THK DISTRICT OF WASHINKiTON,

NORTHERN DIVISION.

The United States of x^merica,

Libelant.

vs.

The Steamship Haytian Republic,

Her engines, boilers, tackle, apparel

and furniture, Claimant.

OATH OF APPRAISERS.

We, the subscribers, having been duly appointed to

appraise the steamship Haytian Republic, her en-

gines, boilers, tackle, apparel and furniture, mentioned

in the above entitled suit, do, severally, solemnly

swear that we will faithfully and fairly appraise the

same, and make a true report of the value thereof, ac-

cording to the best of our understanding, without un-

necessar}' dela}-.

Robert Moran,

William H. DeWolf,

V . E. Sander.

Subscribed and sworn to before me this 7th day of

June, 1893.

R. M. Hopkins,

Clerk of the ( 'nited States Pistriet Court for the Pis-

triet oj IWishington.
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KxnoRvSKn, Oath of Appraisers, filed June ytli, 1S93,

111 the United States District Court.

R. M. Hopkins, Clerk.

TITLE OF CAUSE.

APPRAISEMENT.

To tJic Honorable C. //. Hanford, Judge of the above en-

titled Couj't :

We, the undersigned, having been appointed and

sworn as appraisers to appraise the value of the

steamship Haytian Republic, her engines, boilers,

tackle, apparel and furniture, do report, that, we have

examined and appraised the same and do find that

the same is worth, as follows:

The steamship Haytian Republic, her engines,

boilers, tackle, apparel and furniture, fifteen thousand

($15,000) dollars, all of which is respectfully sub-

mitted.

F. E. Sander,

Wm. H. DeWole.

Robert Moran,

Appraisers.

Dated at Seattle this 7th day of June, A. D. 1S93.

Endorsed, Appraisement, filed June 7th, 1893, in

the United States District Court.

R. M. Hopkins, Clerk.
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TITLE OF CAUSE.

To the Ifoil. C. IL Hanford, Judge of the above entitled

Court

:

Now comse the United States, the above named

libelant b}- William H. Brinker, District Attorney,

and appeals to the said Judge from the appraisement

of the said steamer Haytian Republic, her engines,

boilers, tackle, apparel and furniture as made and

filed in this cause by the appraisers heretofore ap-

pointed to appraise the same.

For the reasons

:

That the said appraisement by said appraisers is

far below the value of said vessel, her engines, boil-

ers, tackle, apparel and furniture.

That the libelant is informed- and believes that

said appraisers have greatly undervalued said prop-

erty.

That libelant can prove by affidavits of competent

persons if afforded an opportunity, that said property

is of the value and will bring at a marshal's sale not

less than $30,000.00.

Wherefore, libelant prays that a day may be fixed

upon, which libelant nia}-^ produce to said Judge affi-

davits of competent witnesses the value of said prop-

erty to sustain this appeal.

\Vm. H. Brixker,

United States District Attoi'ney for the District of

Washin(rton.

Endorsed, Appeal of libelant from appraisements,

filed June 8, 1893, i^i the U. S. District Court.

R. M. Hopkins, Clerk.
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TITLE OF CAUSE.

To the Clerk of (he Above Untitled Court

;

You will please subpoena George \V. Bulleue, \V.

J. Biyaiit, F. A. Hill, L. A. Dyer, A. O. Benjamin, and

W. H. Taylor, as witnesses for the United States in

the above entitled eause to be in attendance on said

Court at lo o'clock A. AI. June 9, 1893.

\V. H. Brinkkr,

United States Attorney.

By F. C. Robertson,

Deputy United States Attorney.

Endorsed, Preecipe^ filed June 8, 1893.

R. AI. Hopkins, Clerk.

TITLE OF CAUSE.

The President of the United States of America,

To Geo. \V. Bullene, W. J. Bryant, F. A. Hill, L.

A, Dyer, A. O. Benjamin, W. H. Taylor, Greeting:

You are hereby required, that all and singular busi-

ness and excuses being set aside, you appear and attend

before the United States District Court for the North-

ern Division, District of \\^ashington, to be held in the

Court room of said Court, in the Cit}- of Seattle, on

the 9th da^' of June, A. D. 1893, at ten (10) o'clock

A. M., then and there to testify in the above entitled

cause, now pending in said Court, on the part of the

United States, and you are not to depart the Court

without the leave of the Court. And for failure to

attend, as above recjuired, 3'ou will be deemed guilty
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of contempt of Court and liable to pa}' to the part\'

aggrieved all loss and damage sustained tliereb3\

WiTNKvSS, the Honorable C. H. Hanford, Judge of

the United States District Court for the District of

Washington, and the seal of the said Court, this 8th

da}' of June, in the year of our Lord one thousand

eight hundred and ninety-three, and of our independ-

ence the one hundred and seventeenth.

[seal. J
R. M. Hopkins, Clerk.

MARSHALS RP:TURN.

I have served this writ personally, by copy, on

George W. Bullene, W. J. Bryant, F. A. Hill, L. A.

Dyer, A. O. Benjamin and W. H. Taylor this 9th day

of June, A. D. 1893.

James C. Drake,

United States Marshal.

By H. A. BiGELOW, Depitty.

Endorsed, Subpoena, filed June 9th, 1893.

R. M. Hopkins, Clerk.

By E. V. Amerv, Deputy Clerk.

TITLE OF CAUSE.

vSTIPULATlON FOR COSTS.

Whereas, a libel was filed in this Court on the 7th

day ofJune, A. D. 1893, by the United States of America,

against the steamship Haytian Republic, her engines.
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boilers, tackle, apparel and furniture, for the reasons

and causes in said libel mentioned, and praying that

the same may l)e decreed to be forfeited; and

WhkrKAS, also, a claim has been filed in said

cause by H. K. Struve, and the said claimant, H. K.

Struve, and A. B. Stewart, and Amos Brown, and

, as sureties to the parties thereto, hereby

consenting that in case of default or contumac}- on

the part of the claimant or his sureties, a summary

decree ma}' be entered against them and each of them,

and that execution issue thereon for the sum of two

hundred and fifty ($250) dollars against their goods,

chattels and lands.

Now, therefore, we, the undersigned, stipulators,

submitting ourselves to be bound unto the United

States of America, or whoever it may concern, the

said H. K. Struve, and the said A. B. Stewart, and

Amos Brown, and , as sureties, jointl}-

and severally, in the sum of two hundred and fifty

($250) dollars, lawful money of the United States,

conditioned that if the claimant above named shall

pay all costs and expenses which shall be awarded

against him in the final decree of this Court, or, if upon

an appeal by him to the Appellate Court, then this stip-

ulation shall be void, otherwise, to remain in full force

and effect.

H. K. Struve,

A. B. Stfavart,

Amos Brown.
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Taken and acknowledged before me June 8th,

1893.

R. M. Hoi-kins,

Clerk i 'iiilcd States District Court.

State of ]]\ishington,\

County of Kin (^. S

A. B. Stewart, of the City of Seattle, State of Wash-

ington, party to the above stipulation, being dul}-

sworn, doth depose and say: That he resides in Seat-

tle, King County, State of Washington, and that he is

worth the sum of two hundred and fift}' ($250) dollars

over and above his just debts and liabilities. v.

A. B. Stewart.

Subscribed and sworn to before me this Sth da^- of

June, A. D. 1893.

R. M. Hopkins, Clerk.

State of Washington.,}

County of King.
^

Amos Brown, of the City of Seattle, State of Wash-

ington, party to the above stipulation, being duly

sworn, doth depose and say : That he resides in Seat-

tle, King Count}-, State of Washington, and that he is

worth the sum of two hundred and fifty ($250) dollars

over and above his just debts and liabilities.

Amos Brown.

Subscribed and sworn to before me this Sth day of

June, A. D. 1893.

A. C. Bowman,

United States Commissioner.
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KxDORSi'.D, Stipulation for costs, filed June gtli,

1893, ill the United States District Court.

R. M. Hoi'KiNS, Clerk.

TITLE OF CAUSE.

Know All Mkn by ThKvSE Presents, That we,

H. K. Struve, as principal, and A. B. Stewart and

Amos Brown, as sureties, are held and firmly bound

unto the United States of America in the sum of

thirty thousand ($30,000.00) dollars, lawful money of

the United States, the payment of which well and

truly to be made, we bind ourselves, our and each of

our heirs, executors and administrators, jointly and

severall}^ firmly by these presents. Sealed with our

seals, and dated this Sth day of June, A. D. 1893.

The condition of the above obligation is such that

wdiereas the libel of information was filed on the 7th

day of June, A. D. 1893, ^y the United States of

America, against the steamship Haytian Republic,

her engines, boilers, tackle, apparel and furniture, for

the reasons and causes in said libel mentioned ; and

Whereas, the said vessel, her engines, boilers,

tackle, apparel and furniture are now in the custody

of the United States Alarshal for the District of

Washington, under process issued in pursuance of

the prayer of said libel; and

Whereas, a claim to said vessel, her engines,

boilers, tackle, apparel and furniture has been filed in

the abDve entitled Court, in said District above

entitled, by H. K. Struve, principal named in this ap-
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plication, master of said vessel, intervening thereby

for the interest of The Northwest Loan and Trust

Company', a corporation duly organized and existing

under the laws of the State of Oregon, and the value

thereof has been appraised at fifteen thousand ($15,-

000,00) dollars, as appears from said appraisement

now on file in said Court.

Now^, therefore, if in the event that the judgment

of said Court above entitled, or that of any other

Appellate Court to which the same may be appealed,

passes against said claimant, as to the whole or any

part of said vessel, her engines, boilers, tackle, ap-

parel and furniture ; the said bounden obligors shall

pay into the said Court, or to the proper officer there-

of, Avithin twenty days from the date of any such

decree on account of the value of said vessel, together

with the costs of the above entitled cause, or if judg-

ment of the Court passes in favor of the claimant

then this obligation to be void, otherwise to remain in

full force and effect.

H. K. Struve. [seal.]

A. B. Stewart, [seal.]

Amos Brown. [seal.]

Taken and acknowledged this 8th day of June,

1893, before me.

R. M. Hopkins,

Clerk U. S. District Court.
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United Slates of America, \

District of IVashivo^ton, ) ss.

Coimty of Kii^o;. J

A. B. Stewart, surety, named in the above applica-

tion, being chiU' sworn, deposes and sa3's that he re-

sides in the City of Seattle, State of Washington, that

he is worth the sum of sixt}' thousand dollars over

and above his just debts and liabilties.

A. B. Stewart.

Sworn to before me this 8th day of June, A.

D. 1893.
R. M. Hopkins,

Clerk United Slates District Court.

United States of America, \

District of Washington, \ ss.

County of King. J

Amos Brown, surety named in the above applica-

tion, being dul}- sworn, deposes and says that he re-

sides in the City of Seattle, State of Washington, that

he is worth the sum of sixty thousand dollars, over

and above his just debts and liabilities.

Amos Brown.

Subscribed and sworn to before me this 8th day of

June, A. D. 1893.
A. C. Bowman,

United States Commissioner.

Endorsed, Stipulation to pay decree, filed June 9th,

1893, in the United States District Court.

R. M. Hopkins, Clerk.
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TITLE OF CAUSE.

ORDKR OF APl'ROVAL OF BOND.

Now on this gtli da}' of June, A. D. 1893, the bond

of the claimant, H. K. Struve, for the payment of the

appraised value of the steamship Haytian Republic,

her engines, boilers, tackle, apparel and furniture,

having been presented to the Court, and the Court

being fulh' satisfied as to the sufiFicienc}- of the

sureties upon said bond, and the said bond being in

accordance with the law and the report of the

appraisers filed herein, and there being no objection

thereto, it is hereb}- ordered b}- the Court that the said

bond be and hereb}- is approved b}- the Court, and the

clerk is hereb}' ordered to make an entry upon the

journal of this Court of the aforesaid approval.

C. H. HANFORD,y/^^^.

Endorsed, Order for approval of bond, filed June 9,

1S93, in the United States District Court.

R. U. Hopkins, C/cr/.-.

TITLE OF CAUSE.

order for release of vessel.

Now, on this 9th da}- ofJune, A. D. 1893, H. K- Struve,

claimant herein, having heretofore this da}' caused a

bond for the payment of the appraised value of said

steamship Haytian Republic, her engines, boilers,

tackle, ap}:a"jl and furniture to be filed with the

proper officer of the above entitled Court, and the
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sureties upon said bond having been approved by said

Court, by order of said Court entered of record herein.

Now, therefore, it is hereby ordered by the Court

that the said steamship Haytian Republic, together

with her engines, boilers, tackle, apparel and furni-

ture, be delivered to the said claimant, said H. K.

Struve, and the United States Marshal for the District

of Washington, having now said steamship in his cus-

tody, under process issued by said Court in the above

entitled cause, he is hereby now ordered and directed

to deliver and turn over to the said H. K. Struve said

steamship Haytian Republic, her engines, boilers,

tackle, apparel and furniture, and it is hereby ordered

that the same be and hereby is released from the fur-

ther custody of this Court.

C. H. Hanford.

Endorsed, Order for release of vessel, filed June

9th, 1893, in the United States District Court.

R. M. Hopkins, Clerk.

TITLE OF CAUSE.

Now on this 9th day of June, 1893, this cause comes

on regularly to be heard upon the appeal of

libelant, from the report of the appraisers filed in this

cause. W. H. Brinker, United States District Attor-

ney, appearing for libelant, and W. H. Gorhani

appearing for respondent and claimant, the court,

after hearing the evidence introduced on behalf of

the respective parties, and the arguments of proctors,

it is ordered that said appeal be and the same is

hereby denied.
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IN THE

DISTRICT COURT OF THE UNITED STATES

FOR THK DISTRICT OF WASHINGTON,

NORTHERN DIVISION.

IN ADMIRALTY.

The United Statf:s of America,

Libelant.

vs.

The Steamship Haytian Republic,

Her Engines, Boilers, Tackle,

Apparel and Fnrnitnre,

Respondent.

The Northwest Loan and Trust
Company, Claimant.

\

STIPULATION FOR FURTHER TIME TO
EXCEPT OR ANSWER.

It is hereby stipnlated b}' and between W. H.

Brinker, Esq., United States District Attorney for the

District of Washington, on behalf of the above named

libelant, and Gorham & Gorhani, proctors for the

above named respondent and claimant, that the above

named claimant shall have nntil Monday, the loth

day of July, 1893, at the honr of ten o'clock A. M. of

said da}', within which to file exceptions to the libel
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in the above entitled eause, its answer or other

pleadings. \Vm. H. Krinkkr,

United Stales Pistrict .Ittoniey for the District of

Washington^ on heJialf of libelant.

GORHAM & GORHAM,

Proctorsfor respondent and claimant.

Dated Seattle, Washington, Jnne 28th, 1893.

Endorsed, Stipnlation for fnrther time to except or

answer, filed June 28th, 1893, in the U. S. District

Court. R. \l. Hopkins, Clerk.

TITLE OF CAUSE.

order for time for claimant to except or

ANSWER.

Upon reading and filing the stipulation between

W. H. Brinker, Esq., United States District Attorney

for the District of Washington, on behalf of the

above named libelant, and Gorhani & Gorhani, proc-

tors for the abDve named respondent and claimant,

extending the time within which the above named

claimant shall file exceptions to the libel, its answer

or other pleadings in the above entitled cause.

It is hereby ordered, that the claimant in the above

entitled cause shall have until Monday the loth day

of July, 1893, at the hour of 10 o'clock A. M. of said

day, within which to file exceptions to libel, its



151

answer or other pleadings in the above entitled

canse.

C. H. Hanford, Judge.

Dated, Seattle, Washington, June 28th, 1S93.

EndoRvSEd, Order for further time for claimant to

except or answer, filed June 28tli, 1893, in the United

States District Court.

R. M. Hopkins, Clerk.

District of Washington.^ ss.

The President of the United States of iVmerica to

the Marshal of the United States for

[seal] the Northern Division, District of

Washington—Greeting

:

Whereas, a libel of information hath been filed

in the District Court of the United States for the

Northern Division, District of Washington, on the

7th day of June, in the year of our Lord one thous-

and eight hundred and ninety-three, by the United

States District Attorney for the District of Wash-

ington, for and on behalf of the United States of

America against the steamship Haytian Republic,

her engines, boilers, tackle, apparel and furniture,

for the reasons and causes in the said libel of in-

formation mentioned, and praj'ing the usual process

and monition of the said Court in that behalf to be

made, and that all persons interested in the said

steamship Haytian Republic, etc., may be cited in gen-

eral and special to answer the premises and all pro-

ceedings being had that the said steamship may, for
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the caiises in the said libel of information mentioned,

be condemned and sold to pa}' the demands of the

United States of America.

You are, therefore, hereby commanded to attach the

said steamship Haytian Republic, etc., and to detain

the same in your custody until the further order of

the Court respecting the same, and to give due notice

to all persons claiming the same, or knowing or hav-

ing anything to say why the same should not be con-

demned and sold pursuant to the pra3'er of the said

libel of information, that they be and appear before

the said Court, to be held in and for the Northern Di-

vision, District of Washington, on the 29th day of

June, 1893, at II o'clock in the forenoon of the same

da}', if the same shall be a da}- of jurisdiction, other-

wise on the next day of jurisdiction thereafter, then

and there to interpose a claim for the same and to

make their allegations on that behalf. And what you

shall have done in the premises do you then and there

make return thereof, together with this writ.

Witness the Honorable C. H. Hanford, Judge of

said Court, at the City of Seattle, in the Northern

Division, District of W^ashington, this 7th da}- of

June, in the year of Our Lord one thousand eight

hundred and ninety-three, and of our Independence

the one hundred and seventeenth.

R. M. Hopkins, C/^?^/&.

By E. V. Amery, Deputy Clerk.

William H. Brinker,

United States Attorney.
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111 obedience to the within monition, I attached the

steamship Haytian Repnblic, therein described, on

the 7th day of Jnne, 1893, and have given due notice

to all persons claiming the same that this Court will,

on the 29th da}' of June, 1893, (if that da}- should be

a day of jurisdiction, if not, on the next day of juris-

diction thereafter), proceed to trial and condemnation

thereof, should no claim be interposed for the same.

On the 9th day of June, 1893, I received notice from

the clerk of the United States District Court that the

ship had been bonded, and an order to release the

ship.

Jamks C. Drake,

United States Marshal.

By H. A. BiGKLOW,

Deputy Marshal.

Dated June 29th, 1893.

United States JMarshal's fees, $31.83, (to date).
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IN thp:

DISTRICT COURT OF THE UNITED STATES,

I'OR THH DIvSTKIC'l' ()!• WASHINGTON.

IN ADiMlRALTV

The United States oe America,

vs.

The Steamship Haytian Republic,

Her engines, boilers, tackle, apparel

and furnitnre.

NOTICE OF BONDING.

To James C. Drake, Esq., MarsJial of the United States

for the Distriet of Washington :

Sir: A bond, duly executed and approved, under

Section 93S, R. S., U. S., has been filed for the release

of ths above named steamship, etc., heretofore at-

tached on the libel of the above named libelant.

Witness my hand and the seal of said Court, this

9th day of June, A. D. 1893.

[seal.] R. M. Hopkins, Clerk.

AFFIDAVIT OF PUBLICATION.

State of Washington, \

County of King.
^

Homer M. Hill being sworn, says he is one of the

publishers of the Seattle Telegraph., a daily news-
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paper, printed and published at Seattle, in King

County, State of Washington ; that it is a newspaper

of general circulation in said County and State, and

that the annexed was published in said newspaper,

and not in a supplement thereof, and is a true copy of

the notice as it was published in the regular and en-

tire issue of said paper, for a period of 14 consecutive

days, commencing on the 12th day of June, 1S93, and

ending on the 25th da}- of June, 1893, and that said

newspaper was regularly distributed to its subscribers

during all of said period.

Homer M. Hill,

Subscribed and sworn to before me this 26th day of

June, 1893.

[seal.] J. P. Gleason,

Notary Public in and for the State of Washington,

residing at Seattle.

Printer's charges, $15.25.

UNITED STATES MARSHAL'S NOTICE OF
SEIZURE.

Case No. 639.

In the District Court of the United States, North-

ern Division, District of Washington.

Whereas, a libel of information hath been filed in

the above entitled Court, on the 7th day of June,

1893, by Wm. H. Brinker, the U. S. Attorney for the

District of Washington, for and on behalf of the

United States of America, against the steamship



156

Haytian Republic, her engines, boilers, tackle, ap-

parel and furniture, in a case of 'forfeiture for the

violation of sections No. 2806, 2807, 2809 and 308S of

the Revised Statutes of the United States.

Now, therefore, in pursuance of the monition issued

under the seal of the said Court to me directed and

delivered, I do hereby give public notice to all per-

sons claiming the said steamship Haytian Republic,

her tackle, apparel, etc., or in any manner interested

therein, that they be and appear before the United

States District Court, at the city of Seattle, in said

district, on the 29th day of June, 1893, at 11 o'clock

in the forenoon of the same day, then and there to in-

terpose their claims and make their allegations in

that behalf.

James C. Drake.

United States Marshal.

By H. A. BiGELOW, Deputy.

William H. Brinker,

United States Atto7'ney.

Dated, June 12th", 1893.

Endorsed, Monition returnable June 29th, 1893.

Wm. H. Brinker,

United States Attorney.

' Issued June 7th, 1893. Filed June 29th, 1893.

R. M. Hopkins, Clerk.
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IN THE

UNITED STATES DISTRICT COURT
FOR DISTRICT OF WASHINGTON,

NORTHERN DIVISION.

IN ADMIRALTY

The United States of America,
Libelant.

'vs.

The Steamship Haytian Republic,

Her engines, boilers, tackle, apparel

and furniture, Respondent.

The Northwest Loan and Trust
Company, Claimant.

ORDER.

x\nd now on this 12th da}' of July, 1893, due notice

having been heretofore given to all persons claiming

the above named steamship Haytian Republic, her

engines, boilers, tackle, apparel and furniture, or in

any manner interested therein, that they be and

appear before the above named Court, at the City of

Seattle, on the 29th day of June, 1S93, at 11 o'clock

in the forenoon of said day, then and there to inter-

pose their claims and make their allegations in that

behalf, and no appearance being made or claim

interposed, save and except b}- H. K. Struve, master

of said steamship, in behalf of The Northwest Loan

and Trust Company, a corporation organized and

existing under the laws of the State of Oregon,

claiming to be the owner of said vessel.
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Now, therefore, it is ordered and adjudged that the

default of all persons save and except the said H. K.

Strnve, and the said Northwest Loan and Trust

Company, be now entered. C. H. Haxi-ord.

Dated, Seattle, Washington, July 12th 1S93.

United States of Aniei'iea,

}

1- ss
District of IWisJiini^ton.^

I, R. ]M. Hopkins, Clerk of the United States Dis-

trict Court for the District of Washington, do hereby

certify that I have compared the foregoing copy with

all the original pleadings, papers, records and pro-

ceedings filed, issued and entered up to 6 o'clock P. M.

of July 12th, 1893, in the foregoing entitled cause, now

on file and of record in my office at Seattle, and that

the same is a true and perfect transcript of said orig-

inal and of the whole thereof.

Witness my hand and the seal of said Court this

1 2th day of July, A. D. 1893.

[seal] R. M. Hopkins, Clerk.

Endorsed, Filed July 20th, 1893.

R. B. Lamson, Clerk.

United States of America, }Sec
/district of Oregon.

^

I, Roswell B. Lamson, Clerk of the District Court

of the United States for the District of Oregon, do

hereby- certify that the foregoing pages, numbered i
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to 174, inclusive, contain a full true and complete

transcript of the record and proceedings had in said

Court in the cause of the United States, against the

steamship Ha^'tian Republic, The Northwest Loan

and Trust Compau}-, claimant, as the same remain of

record in said office and under my custod}- and

control.

In testimony whereof, I have hereunto set my
hand and affixed the seal of said Court, at Portland, in

said District, this 21st day of September, in the year

of our Lord one thousand, eight hundred and ninet}--

three.

RoswELL B. Lamson,

Clerk of the L 'nited States District Court,

District of Oregon.
[seal.]
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IN THE

United States

CIRCUIT COURT OF APPEALS
FOR THE

NINTH GIRGUIT.

The United States of America,

Libelant and Appellant,

vs.

The Steamship Haytian Republic,

her engines, boilers, tackle, apparel

and furniture, and

The Northwest Loan and Trust
Company, Claimant,

Respondent and Appellee.

'OV i^

Brief of Appellant on Appeal.

Daniel R. Murphy,

United States District Attorney.

John M. Gearin,

Special Counsel.

Proctors for Appellant.

PORTLAND, OREGON :

GT.ASS & Prudhomme, Printers and Bookbinders, 133-126 First St.

1893.





lN the

United States

CIRCUIT COURT OF flPPEES

FOR THE

NINTH CIRCUIT.

The United States of America,

Libelant and Appellant,

vs.

The Steamship Haytian Republic,

her engines, boilers, tackle, apparel

and furnitnre, and

The Northwest Loan and Trust
Company, Claimant,

Respondent and Appellee, j

BRIEF OF APPELLANT ON APPEAL.

This is an appeal from a decree in admiralty of the

District Court of the United States for the District of

Oregon, dismissing the libel of the United States and

awarding judgment in faYor of The Northwest Loan

and Trust Company for costs and disbursements.
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STATEMENT OF THE CASE.

On the 6tli day of June, ICS93, in the District Court

of the United States for the District of Washington,

a libel was filed by the United States District At-

torney against the steamship Haytian Republic pray-

ing that said Haytian Republic be condemned and for-

feited to the United States for certain offenses, to-wit:

First—For violations of the Revenue Laws of the

United States by smuggling and clandestinely intro-

ducing prepared opium into the United States

on the following dates: November 26th, 1S92; De-

cember 7th, 1892; between the 8th day of October,

1892, and the i2tli day of December, 1892.

Second—P^or violations of the laws of the United

States relating to the importation of Chinese laborers,

committed on the following dates : November 26th,

1892; January 26th, 1893; between the 8th day of

October, 1892, and the 12th day of December, 1892;

on the 28th day of September, 1892 ; on the nth and

12th days of October, 1892 ; on the 15th and i6th da3\s

of October, 1892; on the ist day of November, 1892;

on the 2d day of January, 1893; on the 26th day of

January, 1893; on the nth daj^ of May, 1893; on

different days between the 2d day of February, 1893,

and the 28th day of May, 1893.

See printed record, pp. 105 to 126.

Such proceedings were had in the matter of said

libel that the Haytian Republic was released from



custody on said libel on the gth day of June, 1893, as

will more fully appear from the transcript of record

in this case. (Printed record, pp. 129 to 148.)

Upon her release from custody in the State of

Washington she came to Portland, Oregon, where, on

the 6th day of July, 1893, she was again arrested, and

the following libel and information filed against her

:

IN THE

DISTRICT COURT OF THE UNITED STATES

FOR THE DISTRICT OF OREGON.

The United States of America,

vs.

The Steamship Haytian Republic,

Her Engines, Boilers, Tackle,

Apparel and Furniture.

To the Honorable C. B. Bellinger, Judge of the District

Court of the United States for the District of Oregon :

The libel and information of Daniel R. IMurphy,

Attorney of the United States in and for the District

of Oregon, who prosecutes in this behalf for the said

United States, and being present here in court in his

own proper person, in the name and on behalf of the

said United States against the steamship Haytian



Republic, her engines, boilers, tackle, apparel and fur-

niture and appurtenances in a certain cause of seizure

and forfeiture, alleges and informs as follows

:

That on the 3d day of July, 1893, at the Port of

Portland, Oregon, in the said District of Oregon, and

on waters navigable from the sea b}- vessels of ten or

more tons burden, T.J. Black, Collector of Customs in

and for the collection district of Willamette, in the Dis-

trict of Oregon, did seize and now hath in his custody

within the District of Oregon, and within the jurisdic-

tion of this Court, as being forfeited to the United

States, a certain vessel and steamship, her boilers,

engines, tackle, apparel, furniture and appurtenances

of the value of forty-five thousand dollars, of the regis-

tered tonnage of seven hundred and seventy-nine and

fifty-three one hundredths (779 53-100) tons belonging

in whole to ©itizens of the United States, and called,

designated and known b}^ the name of the " Haytian

Republic." That said T. J. Black, as such Collector

of Customs as aforesaid, now holds said steamship

Haytian Republic, her engines, boilers, tackle, ap;3arel

and furniture and appurtenances, in his custod}' for

the causes and reasons hereinafter stated, to-wnt

:

That on the 28th da}^ of June, 1893, at the Port of

Portland, in the District of Oregon, and within the

jurisdiction of this Court, H. K. Struve was the master

of said steamship Haytian Republic, and being such

master, the said H. K. Struve did knowingl}^ as such

master, on said 28th day of June, 1893, bring within the

United States and into said Port of Portland, Oregon,



on said steamship Haytian Republic from a certain

foreign port, to-wit : Victoria, in the Province of

British Columbia, certain Chinese laborers, to-wit

:

Lon Fon, Choy Gam, Lam Back, Wa Gee, Long Hop,

Sing Cam, Mo}- Gum, Leong Chong Geoy, Young
Wong, Yip Back Yip Bong, Said Soe, Lam Seong,

Louis Yee Ling, Louis Lee Hong, neither of said

Chinese laborers having been in the United States on

the 17th day of November, 1880, or at any time prior

thereto, and neither of said Chinese laborers having

come into the United States before the expiration of

ninet}' daj-s after Ma}- 6th, 1882.

That on said 28th da}^ of June, 1893, said Haytian

Republic was not bound to a port not in the United

States, and did not come within the jurisdiction of

the United States by reason of being in distress, or

in stress of weather, and did not touch at any port of

the United States on its voyage to any foreign port

or place, all of which facts were well known to said

H. K. Struve, such master as aforesaid, on said 28th

day of June, 1893. By reason whereof, and by force

of the act of Congress approved on the 6th day of

May, 1892, entitled ''An act to execute certain treaty

stipulations relating to Chinese," and the acts amend-

atory thereof and supplementary thereto, and of the

act of Congress approved May 5th, 1892, entitled "An
act to prohibit the coming of Chinese persons into

the United States," the said vessel, her engines,

boilers, tackle, apparel and furniture have become

and are forfeited to the United States.
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Second—And the said United States District At-

torne}', Daniel R. Mnrph}^ acting for and on behalf

of the United States as aforesaid, further alleges and

informs the Court as follows

:

That on the 3d day of July, 1893, at the Port of

Portland, Oregon, in the said District of Oregon, and

in waters navigable from the sea by vessels of ten or

more tons burden, T. J. Black, Collector of Customs

in and for the collection district of Willamette in the

District of Oregon, did seize and now hath in his

custody within the District of Oregon and within the

jurisdiction of this Court as being forfeited to the

United States, a certain vessel and steamship, her

boilers, engines, tackle, apparel, furniture and appurt-

enances of the value of forty-five thousand dollars, of

the registered tonnage of seven hundred and sevent}'-

nine and fifty-three one-hundredths (779 53-100) tons

belonging in whole to citizens of the United States,

and called, designated and known b}' the name of the

"Haytian Republic." That said T.J. Black, as such

Collector of Customs as aforesaid, now holds said

steamship Haytian Republic, her engines, boilers,

tackle, apparel and furniture and appurtenances in

his custody for the causes and reasons hereinafter

stated, to-wit:

That on the 14th da}' of June, 1893, at the Port of

Portland, in the District of Oregon, and within the

jurisdiction of this Court, H. K. Struve was master of

said steamship Haytian Republic, and being such

master, the said H. K. Struve did knowingh', as such



master, on said 14th day of June, 1893, l^i"iiig within

the United States and into said Port of Portland,

Oregon, on said steamship Haytian Repnblic, and did

land and canse to be landed at said Port of Portland,

Oregon, from a certain foreign port, to-wit : Victoria,

in the Province of British Columbia, certain Chinese

laborers, to-wit : Moy Bow, Moy Luke, Lee Woo,

Lum Ho, Lu Ling, Cliung Wing, Wong Kong, Aloy

Chai That, Law Kung, Jang Shun, Lee Pan, Lam
Kam, Chong Shew Poy, neither of said Chinese

laborers having been in the LTnited States on the 17th

day of November, 1880, or at any time prior thereto,

and neither of said Chinese laborers having come into

the United States before the expiration of ninety days

after May 6th, 1882.

That on said 14th da}' of June, 1893, said Haytian

Repnblic was not bound to a port not in the United

States and did not come within the jurisdiction of the

United States b}- reason of being in distress, or in

stress of weather, and did not touch at any port of

the United States on its voyage to any foreign port

or place, all of which facts were well known to the

said H. K. Struve, such master as aforesaid, on said

14th day of June, 1893. ^Y I'eason whereof and b}'

force of the act of Congress approved on the 6th da}^

of May, 1892, entitled, "An Act to execute certain

treaty stipulations relating to Chinese," and the acts

amendatory thereof and supplementary thereto, and

of the act of Congress approved May 5th, 1892, en-

titled, "An Act to prohibit the coming of Chinese per-

sons into the United States," the said vessel, her
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engines, l)oilers, tackle, apparel and furniture have

become and are forfeited to the United States.

Third—And the said United States District At-

torney, Daniel R. Murphy, acting for and on behalf

of the United States as aforesaid, further alleges and

informs the court as follows

:

That on the 3d da}' of Jul}-, 1893, at the Port of

Portland, Oregon, in the said District of Oregon, and

in waters navigable from the sea by vessels of ten or

more tons burden, T. J, Black, collector of customs in

and for the collection district of Willamette, in the

District of Oregon, did seize and now hath in his

custody within the District of Oregon, and within the

jurisdiction of this Court, as being forfeited to the

United States, a certain vessel and steamship, her

boilers, engines, tackle, apparel, furniture and appur-

tenances of the value of forty-five thousand dollars, of

the registered tonnage of seven hundred and seventy-

nine and fift3^-three one-hundredths (779 53-100) tons

belonging in whole to citizens of the United States,

and called, designated and known by name of the

"Ha3'tian Republic." That said T.J. Black, as such

Collector of Customs as aforesaid, now holds said

steamship Haytian Republic, her engines, boilers,

tackle, apparel and furniture and appurtenances in

his " custody, for the causes and reasons hereinafter

stated, to-wit:

That on the 29th day of October, 1892, at the Port

of Portland, Oregon, in the District of Oregon, and

within the adniiralt}' jurisdiction of this Court, John
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Ross was master of said steamship Haytian Republic,

and W. B. Jackling had chief charge and control of

the navigation and emploj-ment of said vessel. That

on said 29th day of October, 1892, at said port of Port-

land, as aforesaid, certain merchandise to-wit : 1,640

cans of prepared opinni containing 820 pounds of pre-

pared opium, then and there of the value of nine thou-

sand, eight hundred and fort}' dollars ($9,840), was un-

lawfulh' and fraudulently, and with the knowledge,

privity and consent, and by the assistance of said John

Ross, who was then and there the master of said ves-

sel as aforesaid, and with the knowledge, privity and

consent, and by the assistance of said W. B. Jackling,

who had the chief charge and control of the naviga-

tion and employment of said vessel as aforesaid, and

with intent then and there on the part of said master

and of said W. B. Jackling thereby to defraud the

United States, brought into the United States, and

into the said port of Portland, and within the admir-

alty jurisdiction of this Court, in and on board of said

vessel from a foreign port, to-wit : the port of Victoria

in the province of British Columbia, and no part of

said merchandise was included or described in the

manifest or cargo of said vessel, but the whole thereof

was hidden, secreted and stowed away in said vessel,

with the full knowledge, consent and privity of said

master and of said W. B. Jackling, contrary to the

form of the Statutes of the United States in such cases

made and provided. By reason whereof, and force of

the provisions of sections numbered 2806, 2807, 2808,

2S09 and 3088 of the Revised Statutes of the United
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States, the said master has incurred a penalty equal

in value to the value of such merchandise, and became

indebted to the United States in the sum of nine thou-

sand, eight hundred and forty dollars ($9,840), and the

said vessel has become and is now subject to a lien for

said pcnalt}-.

Fourth—And the said United States District Attor-

ney, Daniel R. Murph}-, acting for and on behalf of

the United States as aforesaid, further alleges and in-

forms the Court as follows :

That on the 3d day of July, 1893, ^^ the Port of

Portland, Oregon, in the said District of Oregon,

and in waters navigable from the sea b}^ vessels

of ten or more tons burden, T. J. Black, Collector

of Customs in and for the Collection District of

Willamette in the District of Oregon, did seize and

now hath in his custody- within the District of Ore-

o-on, and within the jurisdiction of this Court as

being forfeited to the United States, a certain vessel

and steamship, her boilers, engines, tackle, apparel,

furniture and appurtenances, of the value of forty-five

thousand dollars, of the registered tonnage of seven

hundred and sevent^'-nine and fift3'-three one-hun-

dredths (779 53-100) tons, belonging in whole to

citizens of the United States, and called, desig-

nated and known b}' the name of the '' Ha^'tain

Republic." That said T. J. Black, as such Collector

of Customs as aforesaid, now holds said steamship

Haytian Republic, her engines, boilers, tackle,

apparel and furniture and appurtenances in his
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custody for the causes and reasons hereinafter stated,

to-wit

:

That on the 27th day of December, 1892, at a pLace

called St. Johns, on the Willamette river, in the Dis-

trict of Oregon, and within the admiralt}- jurisdiction

of this Court, John Ross was master of said steamship

Haytian Republic and W. B. Jackling had chief charge

and control of the navigation and employment of said

vessel. That on said 27th day of December, 1892, at

said place called St. Johns, as aforesaid, certain mer-

chandise, to-wit : One thousand pounds of opium

then and there of the value of twelve thousand dol-

lars ($12,000), was unlawfully and fraudulently, and

with the knowledge, privity and consent, and by the

assistance of said John Ross, who was then and there

the master of said vessel, as aforesaid, and with the

knowledge, privitj- and consent, and by the assistance

of said W. B. Jackling, who had chief charge and con-

trol of the navigation and emploj^ment of said vessel,

as aforesaid, and with intent then and there on the

part of said master and of said W. B. Jackling thereby

to defraud the United States, brought into the United

States, and to said place called St. Johns, on said Wil-

lamette river, and in the District of Oregon, and

within the admiralty jurisdiction of this Court, in and

on board of said vessel from foreign ports, to-wit

:

From the ports of Victoria and Vancouver, in the

Province of British Columbia, and no part of said

merchandise was included or described in the manifest

or cargo of said vessel, but the whole thereof was hid-

den, secreted and stowed away in said vessel with the
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full knowledge, privity and consent of said master and

of said \V. B. Jackling. And that wlien said vessel

reached said place called St. Johns, in the District of

Oregon, as aforesaid, and within the adniiralt}- juris-

diction of this Court, and on her wa}' to the Port of

Portland, the said merchandise was in the night time,

and with the knowledge, privity and consent, and b\'

the aid and assistance of said master and said \V. B.

Jackling, secreth', unlawfully and fraudulentl}' un-

loaded from said vessel at said place called St. Johns,

without a permit or license to unload the same from

the Collector or other officer of customs, or any officer

of the United States, and without an}' permit or

license whatever for so unloading, and Avithout being

compelled so to do by reason of unavoidable necessit}'

or stress of weather, contrary to the Statutes of the

United States in such cases made and provided. By

reason whereof, and by force of sections 2867, 2806,

2807, 2808, 2809, 2871, 2872, 2873, 2874 and 3088 of

the Revised Statutes of the United States, the said

master and the mate of said vessel have each respect-

ively incurred a penalty and become indebted to the

United States in the sum of one thousand dollars, and

the further sum of twelve thousand ($12,000) dollars,

and the said vessel has become and is now subject to

a lien for said penalty.

Fifth—And the said United States District Attor-

ney, Daniel R. Alurph}-, acting for and on behalf of

the United States, as aforesaid, further alleges and

informs the Court as follows

:

That on the 3d day of Jul}', 1893, at the Port of
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Portland, Oregon, in the said District of Oregon, and

in waters navigable from the sea by vessels of ten or

more tons bnrden, T. J. Black, Collector of Customs

in and for the collection district of Willamette in the

District of Oregon, did seize and now hath in his

custody within the District of Oregon, and within the

jurisdiction of this Court, as being forfeited to the

United States, a certain vessel and steamship, her

boilers, engines, tackle, apparel, furniture and appur-

tenances, of the value of forty-five thousand dollars of

the registered tonnage of seven hundred and seventy-

nine and fifty-three one-hundredths (779 53-100)

tons, belonging in whole to citizens of the United

States, and called, designated and known by the

name of the " Haytian Republic." That said T. J.

Black, as such Collector of Customs, as aforesaid, now

holds said steamship Haj-tian Republic, her engines,

boilers, tackle, apparel and furniture and appur-

tenances in his custody for the causes and reasons

hereinafter stated, to-wit

:

That on the agtli day of October, 1892, at the Port

of Portland, Oregon, John Ross was master of said

steamship Haytian Republic. That on said 29th day

of October, 1892, said John Ross, at said Port of Port-

land, Oregon, and within the admiralty jurisdiction of

this Court, for the purpose of fraudulently bringing

within the United States Chinese laborers, contrary <

to law, did willfully, unlawfully, knowingly and

falsely make, forge and alter, and cause to be made,

forged and altered, certain false, forged and counterfeit

certificates purporting on their face to entitle certain
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Chinese laborers in said certificates named to enter

the United States, and purporting to have been

prepared and executed under section 6 of the act of

Congress, entitled, ''An Act to prohibit the coming of

Chinese persons into the United States," contrary to

the statutes of the United States in such cases made

and provided. Bv reason whereof, and by force of the

act of Congress entitled, "An act to prohibit the

coming of Chinese persons into the United States,"

approved May 5th, 1892, the said vessel, her engines,

boilers, tackle, apparel and furniture, have become and

are forfeited to the United States.

That all and singular the premises are true and

within the adniiralt\' and maritime jurisdiction of the

United States and of this Court.

Wherefore, the said United States District At-

torne}', on behalf of the United States, prays the

advisement of the Court herein in the premises, for a

monition, and that the usual process against the said

steamship Ha^'tiau Republic be issued in this behalf,

and that all persons interested therein may be cited to

answer in the premises, and that the said vessel and

steamship and her engines, boilers, tackle, apparel and

furniture may be decreed to be and remain forfeited

to the United States, and that said Haytian

Republic, for the causes aforesaid, and others appear-

ing, be decreed to pay said penalty of nine thousand,

eight hundred and forty ($9,840.00) dollars, and one

thousand ($1,000.00) dollars, and twelve thousand
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($i2,ooo.oo) dollars, in all twenty-two thousand, eight

hundred and forty ($22,840.00) dollars.

Daniel R. Murphy,

United States District Attorney for the District of

Orecoil.

District of Oregon, ss.

I, Daniel R. Murphy, being first duly sworn, depose

and say that I am U. S. Attorney for the District of

Oregon, and that the foregoing information is true as

I verily believe.

Daniel R. Murphy.

Subscribed and sworn to before me this 6th day of

July, ICS93.

R. B. IvAMSON, Clerk.

The first article of said libel was amended by in-

serting the words "and did attempt to land said

Chinese laborers" after the words "Louis Lee Hong."

(See printed record, page 19.)

On the 14th da\^ of July, 1893, there was filed in

said Court and cause the following supplemental

libel:

TITLE OF CAUSE.

The supplemental and amendatory libel and infor-

mation of Daniel R. Murphy, District Attorney of the

United States, acting for and on behalf of the United
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Stajes against the steamship Haytiaii Republic, her

engines, boilers, tackle, apparel and furniture, alleges

as follows :

First—The said Daniel R. Murphy, District At-

torney of the United States in and for the District of

Oregon, acting for and on behalf of the United States,

propounds, alleges and informs the Court as follows

:

That on the 3d day of Jul}-, 1893, at the Port of

Portland, Oregon, in the district of Oregon, and in

waters navigable from the sea by vessels of ten tons

or more burden, T. J. Black, Collector of Customs in

and for the Collection District of Willamette, in the

District of Oregon, did seize and at the time of filing

the libel in this cause, to-wit : the 6th day of July,

1893, <ii<i have in his custody, within the District of

Oregon and within the jurisdiction of this Court, as

being forfeited to the United States, a certain vessel

and steamship, her boilers, engines, tackle, apparel,

furniture and appurtenances, of the value of forty-five

thousand ($45,000) dollars, of the registered tonnage

of seven hundred and seventy-nine and fifty-three one-

hundredths (779 53-100) tons belonging in whole to citi-

zens of the United States, and called, designated and

known by the name of the "Haytian Republic." That

at the time of the filing of the libel and information

in this cause, to-wit: on the 6th day of July, 1S93,

said T. J. Black, as such Collector of Customs, held

said steamship Haytian Republic, her engines, boilers,

tackle, apparel and furniture and appurtenances in his

custody for the causes and reasons hereinafter stated,

to-wit

:
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That on the 2Sth day of July, 1892, at a point near

Swan Island, in tlie Willamette river, in the Distriet

of Oregon, and within the admiralty jurisdiction of

this Court, John Ross was master of said steamship

Ha3'tian Republic and \V. B. Jackling was chief

engineer of said steamship Haytian Republic and

had chief charge and control of the navigation

and employment of said vessel. That on said 28th

day of July, 1892, at said point near Sw^an Island

in said District as aforesaid, certain merchandise,

to-wit : Three hundred pounds of opium of the

value of three thousand, three hundred ($3,300.00)

dollars was unlawfully and fraudulently and with the

knowledge, privity and consent, and by the assistance

of said John Ross, Avho was then and there the master

of said vessel as aforesaid, and with the knowledge,

privity and consent and by the assistance of said W. B.

Jackling, who was chief engineer of, and had the chief

charge and control of the navigation and employment

of said vessel as aforesaid, and with the knowledge,

privity, consent and assistance of the owners of said

vessel, and with intent then and there on the part of

said John Ross and s?id \\\ B. Jackling, and said own-

ers thereby to defraud ilie United States, and avoid

payment of the dut}' on said merchandise brought

into the United States and to said place near Swan

Island in said Willamette river in the District of

Oregon and within the admiralty jurisdiction of this

Court, in and on board said vessel from foreign ports,

to-wit : the Ports of Victoria and Vancouver in the

Province of British Columbia, and no revenue or dut}'
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of any kind was paid on said merchandise or any por-

tion thereof, and no part of said merchandise was in-

chided or described in the manifest of cargo of said

vessel, bnt the whole was hidden, secreted and stowed

away in said vessel and falsely marked as " Ginger,"

with the fnll knowledge, consent and privit}- of said

master and of said W. B. Jackling and of said owners.

And that when said vessel, the Haytian Republic,

reached said point in the Willamette River near Swan

Island in the District of Oregon as aforesaid and

within the admiralt}- jurisdiction of this Court, and

on her way to the Port of Portland, in said District as

aforesaid, the said merchandise was in the night time

and with the knowledge, privity and consent and by

the aid and assistance of said master and said W. B.

Jackling and said owners, secretl}^, unlawfully and

fraudulently and in the night time, to-wit: about the

hour of lo o'clock P. M., unloaded from said vessel at

said point on the Willamette river, near Swan Island,

in said District as aforesaid, without the permit or

license to unload the same in the night time, or at all,

from the Collector or other officer of customs, or cAiy

officer of the United States, and without am^ permit or

license whatever for so unloading, and without being

compelled so to do b}' reason of unavoidable necessity

or stress of weather, contrary to the Statutes of the

United States in such cases made and provided. By

reason whereof and by force of sections 2867, 2806,

2807, 2808, 2809, 2871, 2872, 2873, 2874 and 3088 of

the Revised Statutes of the United States, the said

vessel has become and now is subject to a lien for the
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value of said merchandise, to-wit: the sum of three

thousand, three hundred ($3,300.00) dollars, and by

reason of said section 2874 aforesaid, said vessel, her

tackle, apparel and furniture, engines and boilers, has

become and is forfeited to the United States.

Second—The said Daniel R. Murphy, District At-

torney of the United States in and for the District of

Oregon, acting for and on behalf of the United States,

propounds, alleges and informs the Court as follows

:

That on the 3d da}- of July, 1893, at the Port of

Portland, Oregon, in the said District of Oregon, and

in waters navigable from the sea by vessels of ten or

more tons burden, T. J. Black, Collector of Customs

in and for the collection district of Willamette, in the

District of Oregon, did seize and at the time of filing

the libel in this cause, to-wit : the 6th day of July, 1893,

did have in his custod}" within the District of Oregon

and within the jurisdiction of this Court, as being

forfeited to the United States, a certain vessel and

steamship, her boilers, engines, tackle, apparel, furni-

ture and appurtenances of the value of forty-five

thousand ($45,000.00) dollars, of the registered ton-

nage of seven liundred and seventy-nine and fifty-

three one-hundredths (779 53-100) tons, belonging in

whole to citizens of the United States, and called,

designated and known bv the name of the " Haytian

Republic." That at the time of the filing of the libel

and information in this cause, to-wit: on the 6th day

of July, 1893, said T. J. Black, as such Collector of

Customs, held said steamship Haytian Republic, her
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engines, boilers, tackle, apparel, furniture and appur-

tenances in his custody for the causes and reasons

hereinafter stated, to-wit

:

That on the 20th day of August, 1892, at a point

on the Columbia river, near the mouth of the Wil-

lamette river, in the District of Oregon, and within

the admiralty jurisdiction of this Court, John Ross

M^as master of said steamship Haytian Republic, and

W. B. Jackling was chief engineer of said steamship

Haytian Republic, and had chief charge and control

of the navigation and employment of said vessel.

That on said 20th da}^ of August, 1892, at said point

on the Columbia river near the mouth of the Wil-

lamette river, in said district as aforesaid, certain

merchandise, to-wit : Eight hundred pounds of

opium of the value of eight thousand, eight hundred

($8,800.00) dollars, was unlawfully and fraudulently

and with the knowledge, privity and consent, and by

the assistance of said John Ross, who was then and

there the master of said vessel as aforesaid, and with

the knowledge, privity and consent, and bv the assis-

tance of said W. B. Jackling, who was chief

engineer of and had the chief charge and control of

the navigation and employment of said vessel as

aforesaid, and with the knowledge, privity, consent

and assistance of the owners of said vessel, and with

intent then and there on the part of said John Ross,

and said W. B. Jackling, and said owners thereby to

defraud the United States and avoid payment of the

dut3' on said merchandise brought into the United

States and to said place on the Columbia river near
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tlie mouth of the Willamette river, in the District of

Oregon, and within the admiralt}' jurisdiction of this

Court, in and on board said vessel from foreign ports,

to-wit : The Ports of Victoria and V^ancouver, in the

Province of British Columbia, and no revenue or

duty of au}' kind was paid on said merchandise or

any portion thereof, and no part of said merchandise

was included or described in the manifest of cargo of

said vessel, but the whole was hidden, secreted and

stowed away in said vessel, and falsely marked "Gin-

ger" with the full knowledge, consent and privity of

said master and of said W. B. Jackling and of said

owners. And that when said vessel reached said point

on the Columbia river near the mouth of the Willam-

ette river, in the District of Oregon, as aforesaid, and

within the admiralty jurisdiction of this Court, and on

her way to the Port of Portland, in said district as

aforesaid, the said merchandise was, in the night

time, and with the knowledge, privity and consent,

and by the aid and assistance of said master, and said

W. B. Jackling, and said owners, secretly, unlawfully

and fraudulently, and in the night time, to-wit : About

the hour of 3 o'clock A. M., unloaded from said vessel

at said point on the Columbia river near the mouth

of the Willamette river, in said district as aforesaid

without a permit or license to unload the same, in

the night time, or at all, from the Collector or other

officer of customs, or anj- officer of the United States,

and without any permit or license whatever for so

unloading, and without being compelled to do so by

reason of unavoidable necessity or stress of weather,
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contrary to the statutes of the United States in such

cases made and provided.

B}' reason whereof and by force of sections 2867,

2806, 2807, 2808, 2809, 2871, 2872, 2873, 2874 and

3088 of the Revised Statutes of the United States, the

said vesssel has become and now is subject to a lien

for the vahie of said merchandise, to-wit : The sum

of eight thousand, eight hundred ($8,800.00) dollars,

and b}' reason of said section 2874 aforesaid, said

vessel, her tackle, apparel, furniture, engines and

boilers has become and is forfeited to the United

States.

Third—The said Daniel R. Murphy, District Attor-

ney of the United States in and for the District of

Oregon, acting for and on behalf of the United States,

propounds, alleges and informs the Court as follows :

That on the 3d day of July, 1893, at the Port of

Portland, Oregon, in the said District of Oregon, and

in waters navigable from the sea by vessels of ten or

more tons burden, T. J. Black, Collector of Customs

in and for the collection district of Willamette, in the

District of Oregon, did seize, and at the time of filing

the libel in this cause, to-wit : The 6th day of July,

1893, did have in his custody, within the District of

Oregon, and within the jurisdiction of this Court, as

being forfeited to the United States, a certain vessel

and steamship, her boilers, engines, tackle, apparel,

furniture and appurtenances, of the value of forty-five

thousand ($45,000.00) dollars, of the registered ton-

nage of seven hundred and seventN'-nine and fifty-three
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one-hiindredtlis (779 53-100) tons, belonging in whole

to citizens of the United States, and called, designated

and known b}' the name of the " Haytian Republic."

That at the time of the filing of the libel and

information in this canse, to-wit : On the 6th day of

Jul}', 1893, said T. J. Black, as such Collector of

Customs, held said steamship Haytian Republic, her

engines, boilers, tackle, apparel and furniture and

appurtenances in his custody for the causes and

reasons hereinafter stated to-wit

:

That on the 2d day of September, 1892, at a point

near Swan island, in the Willamette river, in the Dis-

trict of Oregon, and within the admiralty jurisdiction

of this Court, John Ross was master of said steamship

Haytian Republic, and W. B. Jackling was chief

engineer of said steamship Ha3'tian Republic, and had

chief charge and control of the navigation and

employment of said vessel. That on said 2d day of

September, 1892, at said point near Swan island, in

said district as aforesaid, certain merchandise, to-wit

:

Fourteen hundred pounds of opium, of the value of

fifteen thousand, four hundred ($15,400) dollars, was

unlawfully and fraudulently, and with the knowledge,

privity and consent, and by the assistance of said John

Ross, who was then and there the master of said vessel,

as aforesaid, and with the knowledge, privity and

consent, and by the assistance of said W. B. Jackling,

who was chief engineer of and had the chief charge

and control of the navigation and employment of said

vessel, as aforesaid, and with the knowledge, privit}^

consent and assistance of the owners of said vessel,
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and with intent then and there on the part of said

John Ross and said \V. B. Jackling and said owners,

thereb}' to defrand the United States and avoid

paying the dut}- on said merchandise brought into the

United States and to said place near Swan island, in

said Willamette river, in the District of Oregon, and

within the admiralty jurisdiction this Court, in and

on board said vessel, from foreign ports, to-wit : The

Ports of Victoria and Vancouver, in the Province of

British Columbia, and no revenue or duty of any kind

was paid on said merchandise or au}' portion thereof,

and no part of said merchandise was included or de-

scribed in the manifest of cargo of said vessel, but the

whole was hidden, secreted and stowed away in said

vessel and falseh' marked as " Ginger," with the full

knowledge, consent and privity of said master and of

said W. B. Jackling and of said owners. And that

when said vessel, the Haytian Republic, reached said

point in the Willamette river near Swan Island, in the

District of Oregon as aforesaid, and within the admir-

alty and maritime jurisdiction of this Court, the said

merchandise was in the night time, and with the

knowledge, privit}- and consent and b}- the aid and as-

sistance of said master and said V\\ B. Jackling and

said owners, secretly, unlawfull}- and fraudulentl}- and

in the night time, to-wit : about the hour of 1 1 o'clock

P. M., unloaded from said vessel at said point in the

Willamette river near Swan Island, in said District as

aforesaid, without a permit or license to unload the

same in the night time, or at all, from the collector or

other officer of customs, or an\' officer of the United
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States, and without any permit or license whatever for

so unloading, and without being compelled so to do by

reason of unavoidable necessity or stress of weather,

contrary to the statutes of the United States in such

cases made and provided.

By reason whereof and by force of sections 2867,

2806, 2S07, 2808, 2809, 2871, 2872, 2873, 2874 and

3088 of the Revised Statutes of the United States,

the said vessel has become and now is subject to a

lien for the value of said merchandise, to-wit: The

sum of fifteen thousand, four hundred dollars

($15,400.00), and b}' reason of said section 2874 afore-

said, said vessel, her tackle, apparel and furniture,

engines and boilers, has become and is forfeited to the

United States.

Fourth—The said Daniel R. Murphy, District

Attorney of the United States in and for the District

of Oregon, acting for and on behalf of the United

States, propounds, alleges and informs the Court as

follows :

That on the 3d day of July, 1893, at the Port of

Portland, Oregon, in the said District of Oregon, and

in waters navigable from the sea by vessels of ten or

more tons burden, T. J. Black, Collector of Customs

in and for the collection district of Willamette, in the

District of Oregon, did seize and at the time of filing

the libel in this cause, to-wit : the 6th day of July,

1893, did have in his custod}-, within the District of

Oregon, and within the jurisdiction of this Court, as

being forfeited to the United States a certain vessel
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and steamship, her boilers, engines, tackle, apparel,

furniture and appurtenances, of the value of forty-five

thousand dollars ($45,000.00) of the registered ton-

nage of seven hundred and seventy-nine and fift3'-three

one-hundredths (779 53-100) tons, belonging in whole

to citizens of the United States, and called, designated

and known by the name of the " Ha3'tian Republic.''

That at the time of the filing of the libel and in-

formation in this cause, to-wit : on the 6th da}- of

July, 1893, said T. J. Black, as such Collector of Cus-

toms, held said steamship Haytian Republic, her

engines, boilers, tackle, apparel and furniture and

appurtenances in his custod\- for the causes and rea-

sons hereinafter stated, to-wit

:

That on the 2 2d day of F'ebruar}-, 1893, at the Port

of Portland, on the Willamette river, in the District

of Oregon, and within the admiralty jurisdiction of

this Court, John Ross was master of said steamship

Haj^tian Republic, and W. B. Jackling was chief

engineer of said steamship Haytian Republic, and

had chief charge and control of the navigation and

employment of said vessel. That on said 2 2d day of

February, 1893, at the Port of Portland, in said dis-

trict as aforesaid, certain merchandise, to-wit : Nine

hundred (900) pounds of opium, of the value of nine

thousand, nine hundred dollars ($9,900.00), was unlaw-

fully and fraudulently, and with the knowledge,

privity and consent, and b}' the assistance of said

John Ross, who was then and there the master of said

vessel as aforesaid, and with the knowledge, privit}'

and consent, and by the assistance of said \\\ B.
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Jackling, who was chief engineer of, and had the chief

charge and control of the navigation and eniplo3'ment

of said vessel, as aforesaid, and with the knowledge,

privity, consent and assistance of the owners of said

vessel, and with intent then and there, on the part of

said John Ross, and said W. B. Jackling, and said

owners, thereb\' to defraud the United States and

avoid pa^'ment of the duty on said merchandise

brought into the United States and to said Port of

Portland, on the Willamette river, in the District of

Oregon, and within the admiralty jurisdiction of this

Court, in and on board said vessel from foreign ports,

to-wit : the ports of Victoria and Vancouver, in the

Province of British Columbia, and no revenue or duty

of any kind was paid on said merchandise, or any

portion thereof, and no part of said merchandise was

included or described in the manifest of cargo of said

vessel, but the whole was hidden, secreted and stowed

away in said vessel and falsel}^ marked as " Ginger,"

with the full knowledge, consent and privity of said

master, and of said W. B. Jackling, and of said owners.

And that when said vessel, the Haytian Republic,

reached said Port of Portland, on the Willamette

river, in the District of Oregon, and within the juris-

diction of this Court, as aforesaid, the said merchandise

Avas, in the night time, and with the knowledge, privity

and consent,and by the aid and assistance ofsaid master,

and said W. B. Jackling, and said owners, secretly,

unlawfully and fraudulently, and in the night time,

to-wit : about the hour of 12 o'clock at night, unloaded

from said vessel at said Port of Portland, in said dis-
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trict as aforesaid, without a permit or license to unload

the same in the uight time, or at all, from the Col-

lector or other offtcer of customs, or any officer of the

United States, and without an}- permit or license

whatever for so unloading, and without being com-

pelled so to do by reason of unavoidable necessit}- or

stress of weather, contrary to the Statutes of the

United States in such cases made and provided.

By reason whereof, and by force of sections 2867,

2806, 2807, 2808, 2809, 2871, 2872, 2873, 2874 and

3088 of the Revised Statutes of the United States, the

said vessel has become, and now is, subject to a lien

for the value of said merchandise, to-wit: the sum of

nine thousand, nine hundred ($9,900) dollars, and by

reason of said section 2874 aforesaid, said vessel, her

tackle, apparel and furniture, engines and boilers has

become and is forfeited to the United States.

Fifth—The said Daniel R. Alurphy, District Attor-

ney of the United States in and for the District of

Oregon, acting for and on behalf of the United States,

propounds, alleges and informs the Court as follows :

That on the 3d day of July, 1893, ^^ the Port of

Portland, Oregon, in the said District of Oregon, and

in waters navigable from the sea by vessels of ten or

more tons burden, T. J. Black, Collector of Customs

in and for the collection district of Willamette, in the

District of Oregon, did seize and at the time of filing

the libel in this cause, to-wit : the 6th daj- of July,

1893, did have in his custody within the District of

Oregon, and within the jurisdiction of this Court, as
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being forfeited to the United States, a certain vessel

and steamship, her boilers, engines, tackle, apparel,

fnrniture and appurtenances of the value of forty-five

thousand ($45,000.00) dollars, of the registered ton-

nage of seven hundred and seventy-nine and fifty-three

one-hundredths (779 53-100) tons, belonging in whole

to citizens of the United States, and called, designated

and known bj- the name of the " Haytian Republic."

That at the time of the filing of libel and information

in this cause, to-wit: on the 6th day of July, 1893, said

T. J. Black, as such Collector of Customs, held said

steamship Haytian Republic, her engines, boilers,

tackle, apparel and furniture and appurtenances in his

custody for the causes and reasons hereinafter stated,

to-wit

:

That on the 27th day of January, 1893, at the Port

of Portland, on the Willamette river, in the District of

Oregon and within the admiralty jurisdiction of this

Court, John Ross was master of said steamship Hay-

tian Republic and W. B. Jackling was chief engineer

of said steamship Haytian Republic and had chief

charge and control of the navigation and employment

of said vessel. That on said 27th day of January,

1893, at the Port of Portland, in said district as afore-

said, certain merchandise, to-wit : one thousand and

twenty (1,020) pounds of opium, of the value of eleven

thousand, two hundred and twenty ($1 1,220.00) dollars,

was unlawfully and fraudulently, and with the knowl-

edge, privity and consent, and by the assistance of said

John Ross, who was then and there the master of said

vessel, as aforesaid, and with the knowledge, privity
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and consent and l\v the assistance of said W. B. Jack-

ling, who was chief engineer of and had the chief

charge and control of the navigation and employment

of said vessel, as aforesaid, and with the knowledge,

privity, consent and assistance of the owners of said

vessel, and with intent then and there on the part of

said John Ross and said W. B. Jackling and said own-

ers, thereb}^ to defraud the United States and avoid

payment of the dut\' on said merchandise brought into

the United States and to the Port of Portland, on the

Willamette river, in the District of Oregon and within

the admiralty jurisdiction of this Court, in and on

board said vessel from foreign ports, to-wit : the Ports

Victoria and Vancouver, in the Province of British

Columbia, and no revenue or duty of any kind was

paid on said merchandise or any portion thereof, and

no part of said merchandise was included or described

in the manifest of cargo of said vessel, but the whole

was hidden, secreted and stowed away in said vessel

and falsely marked as "Ginger," with the full knowl-

edge, consent and privity of said master and of said

\V. B. Jackling and of said owners. And that when

said vessel, the Haytian Republic, reached said Port

of Portland, on the Willamette river, in the District of

Oregon, and within the jurisdiction of this court, as

aforesaid, the said merchandise was in the night time,

and with the knowledge, privity- and consent, and by

the aid and assistance of said master and said W. B.

Jackling and said owners, secretly, unlawfully and

fraudulently, and in the night time to-wit: About

the hour of 12 o'clock at night, unloaded from said
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vessel at said Port of Portland, in said district, as

aforesaid, witliont a permit or license to unload the

same in the night time, or at all, from the collector or

other officer of customs, or any officer of the United

States, and without any permit or license whatever

for so unloading, and without being compelled so to

do by reason of unavoidable necessity or stress of

weather, contrar}- to the statutes of the United States

in such cases made and provided.

By reason whereof, and b}^ force of sections 2S67,

2806, 2807, 2808, 2871, 2872, 2873, 2874 and 3088 of

the Revised Statutes of the United States, the said

vessel has become and now is subject to a lien for the

value of said merchandise, to-wit : The sum of eleven

thousand, two hundred and twent}^ ($11,220.00) dollars

and b}^ reason of said section 2874 aforesaid, said ves-

sel, her tackle, apparel and furniture, engines and

boilers has become and is forfeited to the United

States.

That upon filing the libel in this cause to-wit: On
the 6th day of July, 1893, a warrant was duly issued

out of this Court, directed to the United States Mar-

shal of this district, commanding him to seize and

take into his possession said steamship, the Haytian

Republic, her engines, boilers, tackle, apparel and

furniture. That by virtue of said warrant said

Marshal did, on said July 6th, 1893, in the County of

Multnomah, State of Oregon, and in the District of

Oregon, take said Haytian Republic, her engines,

boilers, tackle, apparel and furniture into his posses-

sion, and now has possession of the same by virtue of
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said warrant aforesaid, at said City of Portland,

Multnomah County, Oregon, within the District of

Oregon, and within the admiralty jurisdiction of this

Court.

That all and singular the premises are true and

within the admiralty and maritime jurisdiction of the

United States and of this Court.

Wherefore, the said United States District x'Vttor-

ney, on behalf of the United States, prays the

advisement of the Court herein in the premises, for a

monition, and that the usual process against the said

steamship Haytian Republic be issued in this behalf,

and that all persons interested therein may be cited

to answer in the premises, and that the said vessel

and steamship, and her engines, boilers, tackle,

apparel and furniture may be decreed to be and

remain forfeited to the United States. And that said

Haytian Republic, for the causes aforesaid, and others

appearing, be decreed to pay said penalty of forty-

eight thousand, six hundred and twenty ($48,620.00)

dollars, being said sum of thres thousand, three

hundred ($3,300.00) dollars, and said sum of eight

thousand, eight hundred ($8,800.00) dollars, and said

sum of fifteen thousand, four hundred ($15,400.00)

dollars, and said sum of nine thousand, nine hundred

($9,900.00) dollars, and said sum of eleven thousand,

two hundred and twenty ($11,220.00) dollars.

Daniel R. Murphy,

United States Disti'ict Attorney for the District of

Oregon.
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District of Oreo^on, ss.

I, Daniel R. Murphy, l)eing- first duly sworn, depose

and say that I am United States Attorney for the

District of Oregon, and that the foregoing informa-

tion supplementary to the libel herein filed is true as

I verily believe.

Daniel R. Murphy.

Subscribed and sworn to before me this 14th day of

July, 1893.

R. B. IvAMSON, Clerk.

Exceptions were filed to the first, second, third,

fourth and fifth counts in the original libel as amended,

and to the first, second, third, fourth and fifth counts

of the supplemental libel. (See pp. 45, 50, printed

record.)

These exceptions were sustained by the Court.

(See pp. 59-66, printed record.)

This left but one count in the original libel—the

second count. Trial was had upon this count on

September 8th, 1893, and judgment and decree was

entered for claimant. (See pp. 84, 85, printed record.)

From the decree of September 8tli, 1893, and the

order sustaining the exceptions, August 8th, 1893,

this appeal is taken. (See Petition on Appeal, pp.

89-93, printed record.)



ARGUMENT.

As a question of practice, we claim that, except as

to the first exception, the matter contained in the

" Exceptions " could not be presented by exceptions

at all. Here is an attempt to plead a lis alibi pendens.

But this cannot be done by exceptions. Rule 36 of

the Supreme Court provides for what causes excep-

tions may be filed to a libel, viz.:

" Exceptions may be taken to any libel, allegation

or answer for surplusage, irrelevancy, impertinence or

scandal ; and if, upon reference to a master, the ex-

ceptions shall be reported to be so objectionable, and

allowed by the court, the matter shall be expunged at

the cost and expense of the party in whose libel or

answer the same is found."

Certainly the matter set up in these " Exceptions "

is not obnoxious to the objection of scandal, imperti-

nence or irrelevance, nor is it surplusage. Under the

rule, then, it should have been presented by plea or

answer.

But, in whatever manner presented, the allegations

complained of in these " Exceptions " or " Exceptive

Allegations," as the District Court calls them, consti-

tute no defense to the libel or supplemental libel.
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We find no autliorit^y for holding' that an action

pending in one District Conrt of the United States

may he pleaded in ahatenient of another action in a

different District Conrt even thongli the parties, snb-

ject matter, and canse of action be the same. On the

contrary, we shonld say that by analogy the rnle

would be that this cannot be done.

If the prior suit sought to be pleaded in abatement

was pending in a State Court, the plea would not be

allowed. In Stanton et at., vs. Enibi'ey, administrator,

93 U. S., p. 554, the Supreme Court says :

"Suppose it were otherwise, still it is insisted by the

defendant in error that the pendency of a prior suit

in another jurisdiction is not a bar to a subsequent

suit in a Circuit Court, or in the court below, even

though the two suits are for the same cause of action;

and the Court here concurs in that proposition.

Repeated attempts to maintain the negative of that

proposition have been made; and it must be admitted

that such attempts have been successful in a few juris-

dictions. But the great weight of authority is the

other way."

Bozune vs. Jo)\ 9 Johns., 221.

Hatch vs. Spofford, 22 Conn., 497.

Maule vs. Murray, 7 Tenn.., 466.

Trulay vs. Ellefsen.^ 2 East., 457.

Colt vs. Partridge, 7 Mete, 572.

SmitJi vs. Lathrop, 44 Penn. St., 328.

Cox vs. Mitchell, 7 C B. n. s., 55.

Wood vs. Lake, 13 Wis., 91.
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Wadleigh vs. Vcasic, 3 S?ii)iii., 167.

Lorh;!^ vs. Marsh, 2 Cliff., 322.

WJiite vs. Whitman, i CusJi., 494.

Salmon vs. Walten, 9 Dana., 422.

YeherIon vs. Conant, 18 A^. //., 124.

Walsh vs. Durkin, 12 Johns., 99.

Davis vs. Morton, 4 Bush., 444.

Pendency of a libel in admiralty against a vessel in

the District Court of the United States is no bar to

an attachment suit at law against the owners for the

same cause of action in the State Court of the same

State.

Wolf vs. Cook^ 40 Fed. Rep., 432.

Pendency of a suit in a State Court cannot be

pleaded in abatement of a suit in a United S'-ates

Court.

In Pieire vs. Feagan^ 39 Fed. Rep., 58S, the Court

says

:

"Again the suit in the State Court is pending in a

different jurisdiction. It is now well settled that the

pendency of a suit in a State Court cannot be taken

advantage of by way of a lis pendens to defeat a suit

of the same nature and between the same parties in

the Federal Courts. The two Courts, though not
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foreign to each other, belong to different jurisdictions

in such sense that the doctrine of lis pendens is

not applicable.

Sharon vs. Hill, 22 Fed., 28."

That another action between the same parties for

the same cause is pending in a Circuit Court of the

United States, cannot be pleaded in abatement of an

action in a State Court.

WalsJi vs. Gallagher, \2 Johns., 99.

The pendenc}^ of an action in another state or a

foreign court, b}^ the same plaintiff, against the same

defendant, for the same cause of action is no stay or

bar to a new suit brought in a State Court.

Bowne vs. Seymour & Joy, () Johns., 221.

From the foregoing authorities, the law seems to

be well settled that

:

First—The pendency of an action in one State

Court can not be pleaded in abatement of an action

in a State Court of another State for the same cause

between the same parties.

Second—The pendency of an action in a State

Court can not be pleaded in abatement of an action
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brought in the Federal Court for the same cause

betweeu the same parties.

Third—The pendenc}- of an action in a Federal

Court can not be pleaded in abatement of an action

brought in a State Court between the same parties for

the same cause, i.

What reason is there, then, for saying that an

action pending in one Federal Court may be pleaded

in abatement of a subsequent action between the same

parties for the same cause in another Federal Court ?

The learned Judge who decided this case in the court

below gave none, other than to refer to the case of

Lawrence vs. Remington, 6 Bisscll 44, in which it is held

that " the pendency of a suit in a court of general jur-

isdiction in another State in luhich property sufficient to

satisfy the demand had been attached is a bar to a second

suit in this court." Aside from the fact that this de-

cision is opposed to the weight of authority, the rea-

soning of the Court is in our judgment loose and

unsatisfactor3^ The basis upon which the judge rests

his opinion is that stifficient propei^ty has been attached

in theforeign State to satisfy the demand. How is the

Court to know this in any case ? And when is the

value to be estimated— at the time of the levy or at

the time of filing the plea ? And if the property is

not sufficient but only half sufUcient.^ is the plea good or

only half good ? And is the Court to hear testimony

as to the value of the property attached in the State

Court on a hearing of the plea in abatement in the

Federal Court ? And if, after holding the plea in
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abatement good, the propertj^ attached should greatly

depreciate in value, so as not to be sufficient to satisfy

the claim— would the Court h^ar testimony as to that

fact and permit the action to be brought over again?

It appears to us that if the holding in Lawi-ence vs.

Reniiugtoii is to be followed, it will lead to no end of

difficulties and complexities in the administration of

the law.

Mr. Foster, in his work on Federal Practice, speak-

ing of this question, says :

"The effect of the pendency of another suit for the

same cause in another Court of the United States has

never been expressly decided, but there seems to be

no difference in principle between such a suit and one

in a Court of another State, except that proceedings

in such a case in a Federal Court could be enjoined

b}^ a Federal Judge."

Foster Fed. Prac, Sec. 129.

While this is not strictly authority in the sense that

the decision of a Court of Appeal is authority, yet it is

entitled to weight as the expression of opinion of one

who has furnished the profession with a book gener-

ally conceded to be the best work on federal practice

yet compiled.

Thus far we have proceeded in the assumption that

the cause of action in the District Court of Washing-

ton is the same as set out in the libel and supple-

mental libel herein. But such is not the fact.
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FIRST.

The libel in the District Court of Washington

charges violations of the revenue laws by smuggling

opium on A^o:'ciii/)C7' 26th, iSg2^ December ji/i, iSg2,

and between October Sth and December 12th, i8g2.

The libel and supplemental libel herein charges

violations of the revenue laws by smuggling opium

OJt the 2gth day of October, iSg2 ; December 2jth, i8g2 ;

July 2St/i, iSg2; August 20tJi^ i8g2; September 2d,

i8g2 ; Febmiary 22d^ iSgs ; fa7\uary 2jth, i8gj.

SECOND.

The libel in the District Court of Washington

charges violations of the laws forbidding the importa-

tion of Chinese laborers, committed on November 26th,

i8g2 ; Januaiy 26th, i8gj ; betioeen October 8th, i8g2,

and December 12th^ i8g2 ; September 28th, i8g2 ; Octo-

ber iith and 12th, i8g2 ; October I^th and i6th, i8g2 ;

November ist^ i8g2 ; January 2d, i8gj ; January 26th,

i8gj ; May nth, i8gj ; on diffe^^ent days between Feb-

ruary 2d, i8gj, and May 28th, i8gj.

The libel herein charges violations of the laws for-

bidding the importation of Chinese laborers committed

on Jime 28th, i8gj ; June 14th, i8gj ; October 2gth^

i8g2.

In not one single instance is the cause ofaction^ i. e.,

the specific violation of the law, the same in the libel

in the District Court of Washington and here. The

Supreme Court of the United States in the case
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of Watson z's. Jones ^ 13 ]Vallacc^ pas^c 715, in speaking

of what is necessai'}' to constitute a good plea of lis

pendens^ says

:

"Bnt when the pendenc}- of such a suit is set up to

defeat another, the case must be the same. There

must be the same parties, or at least such as repre-

sent the same interest ; there must be the same rights

asserted and the same relief prayed for. This relief

must be founded on the same facts and the title or

essential basis of the relief sought must be the same.

The identity in these particulars should be such that

if the pending case had alread}^ been disposed of, it

could be pleaded in bar as a former adjudication of

the same matter between the same parties."

See also:

Bryan vs. Scholl^ 10 A^. E. Rep.^ 108.

Board vs. R. R. Company.^ 50 Ind., 85, 117.

Commissioners vs. Holnian, 34 Ind., 256.

Fitzgerald vs. Gray^ 61 Ind., 109,

Eicenan vs. State
.^ 75 Ind..^ 46.

Alej^i'itt vs. Rechey, 100 Ind.., 416.

Logs of Mahogony, 2 Sumner (U. S.), 589.

The reasons for the rule allowing the pendenc}- of

one suit to be pleaded in bar of another, and the qual-

ifications of and limitations upon that rule are set out

and ver}' clearly discussed in Hatch vs. Spofford^ 22

Conn. 494, 495, where the Court says :
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"The pendency of a prior §uit of the same character

between the same parties, brought to obtain the same

end or object, is at the common law good cause of

abatement. It is so because there cannot be any

reason or necessity for bringing the second ; and there-

fore it must be oppressive and vexatious. But while the

law is thus careful to screen the defendant from

oppression and vexation, it is equall}^ impartial and

open to the plaintiff, and I may sa}^ even indulgent, in

permitting him, a creditor, to seek redress by pursu-

ing several remedies at the same time if this is found

to be reasonable and necessary. It will not counte-

nance vexation and oppression, neither will it prevent

a creditor from using in a fair manner the means in

his power to collect his debts.

Now the plea of a prior suit is to be looked at in just

this impartial view. The rule above stated is not a

rule of unbending rigor, nor of universal application,

nor a principle of absolute law—it is rather a rule of

justice and equity generally applicable, and always

where the two suits are virtually alike and in the

same jurisdiction. It should be remembered that a

dilator}' plea is not like a plea of payment, or of satis-

faction, or of something in bar of the merits of the

claim; then it would find more favor ; but its object

is to cause postponement and delay, and the language

of the plea is : The proceeding is unnecessary and

vexatious, and should be abated.

It is obvious, then, a second suit is not, of course,

to be abated and dismissed as vexatious, but all the
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attending circumstances are to be first carefully con-

sidered, and the true question will be, what is the aim of

the plaintiff? Is it fair andjust
^ or is it oppressive ?

It is possible the defendant may not owe the debt

as the plaintiff claims he does, and may want only to

present his defense in a manner as little expensive

and inconvenient as possible, which right he ought

certainly to enjoy ; but his plea now is for delay, and

delay only. If the plaintiff by a second suit can place

his claim in a more favorable condition for obtaining

redress, why should he not be permitted to do it ?

or where he can secure his debt by attachment, his

first suit being a summons ; or where, as in JVard z's.

Curtis, the first suit is found to be premature ; so

where he is apprehensive that by reason of error and

misapprehension, he is not in as good a condition as

he could place himself in by a second suit. What
reason can be asssigned why he may not pursue his

best remedy ?

The Court will not be reluctant to grant him any

necessary aid ; nor is a defaulting debtor a favorite of

the Court, to be shielded from a fair and speedy trial

in any competent court, where the debtor can be sum-

moned to appear."

Appljdng the reasoning of this decision to the case

at bar, this Court will conclude, we apprehend, that

the position of libelant is, in the language of that

opinion, neither unfair, unjust nor oppressive.

We respectfully submit that neither at common
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law iior in equity would a plea in abatement, such

as is here presented, be sustained. Is the

rule more lenient to the defendant in ad-

miralt}'? Certainly not. On the contrary, in cases

such as this—cases of forfeiture, which are quasi

criminal, and where punishment for violation of law

is the end, and the only end, sought, the plea of a

former action pending is not, strictly speaking, main-

tainable at all. The forfeiture provided by the United

States Statutes for such violations of the revenue laws

as are set out in these libels is analogous to the for-

feiture which followed the commission of a felony at

common law. Under the ancient common law the

commission of a felony occasioned a total forfeiture of

either lands or goods, or both. "The true criterion of

a felony is forfeiture."

4 Blackstonc Com.^ 97.

And yet at common law, although the pleas of

autrefois acquit^ autrefois convict, autrefois attaint were

always permitted, there was no such plea as "another

action pending" known to the law. Neither at com-

mon law nor under any statute can the defendant

now plead that there is another indictment pending

against him for the same offense, much less that there

is a pending indictment for a different offense.

Is there an}' reason in morals or law why he should

be permitted to do so in the case of a libel and infor-



45

Illation in admiralty for a forfeiture which in every

essential feature is in the nature of an indictment ?

We think not.

It is idle to claim that this proceeding is "vexa-

tions " or " oppressive " in the language of the cases

where pleas in abatement have been allowed. The

libel exhibited in Seattle contains charges of seven-

teen different crimes against the Haytian Republic.

The record presented in court shows that no7ie of the

allegations in that libel have beeii denied. And yet the

Respondent herein claims that it is " oppressive " to

charge it with having committed other offenses here

because it was put to the trouble and expense of pro-

curing bonds in the proceeding brought against it in

Seattle. Such tenderness as it invokes for itself

might be sought with better grace if it had answered

and denied the charges contained in the Seattle libel.

That libel was filed June 6th, 1893. The exceptions

to the libel herein were filed July 20th, 1893. No
denial up to that time of the charges in the Seattle

libel had been made, nor had any been made up to the

delivering of the Court's opinion, on August 8th,

1893.

All the offenses charged in the Seattle libel and in

the libel and supplemental libel herein were com-

mitted at and near Portland, in the District of Oregon.

Can a vessel libeled for a canse of forfeiture and re-

leased on bail be subsequently arrested in a different dis-
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trict for offenses coiniuitled in tJiat district prior to the

filing of the first libel ?

x'Vs preliiiiinary to the discussion of this question,

which is the main question involved in the appeal, we

wish to call the Court's attention to the record ex-

hibit introduced in the Court below. (See printed

record herein, page 105.) No claim was made by the

claimant in the Court below that he was in any way

aided by the order of default of date—July i2tli, 1893.

Should this Court, however, be of opinion that

such order was effectual for any purpose, or could be

construed as defaulting the Government, or barring it

from the assertion subsequently of any lien which had

previously attached to the Haytian Republic, we call

the Court's attention to the fact that as appears by the

record introduced this order was erroneously entered,

no notice of seizure having- ever been published in accord-

ance with Sec. g2j, /v. S. It was therefore a nuUit}-,

was not made on the motion of the District Attorney

and was subsequently set aside by the Court. This

if considered important may be shown on the hearing

in this Court.

The State of California, 49 Fed. R.^ 172.

Again, the so-called bond for the release of the ves-

sel in the District Court of Washington is not such a
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bond as is contemplated by the statute in cases of

seizures for forfeiture, and, in fact, is no bond at all.

(See Sec. 938 R. S.)

By its terms, in our judgment, no recovery, in any

contingency', can be had upon it. It is not given

under Sec. 938, R. S., and does not purport to be given

under that section. That it is an attempt to give a

bond under Sec. 941, R. S., is evident from the fact

that the amount of the bond and limit of liability is

set at $30,000 ; double tJic appraised value of tJie ship.

This was evidently an attempt to follow section

941, where it provides that the bond shall be in a sum
" double the amount claimed by the libelant." But

the bond provided for in section 941 can not be given

in this case, because that 'section expressly excepts

"cases of seizures for forfeiture under any law of the

United States." (See Sec. 941, R. S.) The bond could

be given onl}- under section 938, R. S., and under

that section the claimant should " produce a certificate

from the collector of the district where the trial is had,

and of the naval officer, if any there be, that the duties

on the goods, wares and merchandise, or tonnage

duty on the vessel so claimed have been paid or

secured in like manner, as if the same had been

legally entered." (See Sec. 938, R. S.)

It will be claimed by counsel for claimant and

respondent that this clause does not apply as to the

vessel, except where she is arrested for " tonnage

duty;" but such is not the reading of the section, nor

was it the intention of congress when the act embrac-
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in^c;' this section was passed. Conj^rcss intended by

this section to say that when a vessel was arrested

for a violation of the revenue laws, which, if estab-

lished, would result in her forfeiture, that her owner

could not take her out by simply giving a bond in an

amount equal to her appraised value, and that he

should not have her at all until he first secured the

government for the duties out of which it was alleged

it had been defrauded. In case of a failure to do this

it w^as intended that the ship should stay under

arrest, and the owner be deprived of the opportunity

to take her out and use her again in similar unlawful

enterprises until he was again detected. This "bond"

not being accompanied by such certificate, could not

legally secure the release of the ship.

We call the Court's special attention to the wording

of this bond, and submit that in no event can the

signers be made liable for any sum greater than the

costs of the case. (See printed record, p. 145.)

From an examination of it the Court, we submit,

must conclude that it is no bond or stipulation known

to admiralty procedure, and that the ship could not

legally have been discharged upon such an undertak-

ing. It is an attempt to give a bond in common law

form, and there is no specification of what amount is

to be paid by the obligors in case of default. If it

could have any force or effect, which we deny, it would

necessitate the bringing of an action upon it ;
whereas

the stipulation for value contemplated by admiralty

procedure is so worded that the stipulators agree
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that judgment may at once be taken against them in

the admiralty suit, thus avoiding any suit on the bond.

When the ship was arrested in Oregon, she was in

the same position as she would have been if she had

escaped from the officers in Seattle, or if no libel had

then been filed against her.

THE LIEN.

But granting, for the sake of this argument,

that the proceedings had in the District Court of

Washington were, in all respects, regular; that the

bond was a proper bond, and the vessel regularly and

legally released; yet we insist that when the owner

took the ship, after giving the bond, he took her

cum onert\ and subject to all liens which previously

attached to her, except for those offenses for which she

had been libeled in Seattle ; and she might afterwards

be libeled on account of any of such liens, the same

as if no libel had been filed against her in any other

court.

A maritime lien can be divested only by a sale of

the thing itself upon proceedings in reni^ after due

monition. It is thus described:

" It is an appropriation made by law of a particular

thing as security for a debt or claim, the law creating

an encumbrance thereon, and vesting in the creditor

what we term a special property in the thing, which
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subsists from the moment when the debtor claim

arises and accompanies the thing, even into the hands

of a purchaser."

Myers Fcdci-al Decisions, vol. "J/," 146.

The sections of the United States Statutes, alleged

in the libel to have been violated, are sections 2806,

2807, 2808, 2809, 2867, 2871, 2872, 2873, 2874 and

3088 of the Revised Statutes. Sections 2806, 2807,

2808 provide that no merchandise from any foreign

port shall be brought in any vessel into the United

States, unless the same shall be included in the mani-

fest of the cargo of said vessel, and provide what such

manifest shall contain.

Section 2809 provides :

" If au}^ merchandise is brought into the United

States in any vessel whatever from any foreign port

without having such a manifest on board, or which

shall not be included or described in the manifest, or

shall not agree therewith, the master shall be liable to

a penalty equal to the value of such merchandise not

included in such manifest, and all such merchandise

not included in the manifest belonging or consigned

to the master, mate, officers or crew of such vessel,

shall be forfeited."

Section 2867 provides that no merchandise shall be

unloaded without a permit, and that for a violation of

this section the merchandise so unloaded shall be for-

feited, and " the master of such vessel and the mate
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or other person next in command sliall respectively be

liable to a penalty of one thousand dollars for each

such offense."

Sections 2871-2-3 forbid unloading at night.

Section 2874 provides:

"All merchandise so unladen or delivered contrary

to the provisions of section 2872" (/. c. at night)

"shall become forfeited and may be seized by any of

the officers of the customs, and when the value thereof,

according to the highest market price of the same at

the port or district where landed, shall amount to four

hundred dollars, the vessel, tackle, apparel and furni-

ture shall be subject to like forfeiture and seizure."

Section 3088 provides :

'' Whenever a vessel, or the oivner or master of a vessel

has become subjeet to penaltyfor a violation of the revenue

laivs of the United States, such vessel shall be holden for

the payment of S2ich penalty, and may be seized and pi^o-

ceeded against summarily by libel to secui'e such penalty!'

Looking at these sections, and remembering that it

is under them the libel and supplemental libel herein

were filed, it is difiicult to understand the view taken

in the court below, and upon which the decision

therein was based, where the learned Judge says

:

" That the owner who gives a bond takes his vessel

subject to all liens legally attaching to her, does not

touch the question. A ground of forfeiture is not a

lieu, which may be defined to be a debt imposed upon
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property. It is a confiscation of the tiling itself. It

admits of no right remaining in the thing forfeited."

This holding entirel}- overlooks the fact that by Sec.

30S8 siipra^ the United States had a lien on this ship,

whether the forfeitnre was enforced or not. And this

lien the government had from the time of the com-

mission of the offense. It was a penalty, and the ship

might '' be seized and proceeded against summarily

b}^ libel to recover such penalty.'' It attached to and

went with the ship, as any other lien would.

Counsel's claim here is : First—That in any case

where a ship is libeled and bailed or bonded out upon

a stipulation as provided by law, she goes into the

hands of her owners free from any previous liens and

that those holding such liens, if any there be, are

forced to intervene in the original libel and can have

recourse only to stipulators in the bond.

Second—That whatever the law may be in other

cases, such is the law in cases of forfeiture at all

events.

That such claim is erroneous in every case except

cases of forfeiture is abundantly shown b}^ the

authorities.

In the case of the "Bold Buccleugh" decided in

1850, the High Court of Admiralty (3 Win. Rob, 220)

passed upon this state of facts : The "Bold Buccleugh"

was libeled in Scotland in 1S49 ^^^ ^ collision in the

river Humber in 1848. The vessel was arrested and

bail given in the Scotch Court. Upon her release on
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bail she came to Hull and was again rearrested for

the same collision upon a warrant under the seal of

the High Court of Admiralty. The action in Scotland

was not dismissed until after the arrest in England and

was pending at the time of the hearing upon a motion

to dismiss for want of jurisdiction. The English

Court held that the second arrest could properly be

made, but as it was for the same collision the case in

Scotland must be dismissed before the one in Eng-

land could be proceeded with.

This authorit}' sustains the point that a second libel

may be filed and a second arrest made, although the

ship is out on bail.

And it matters not that the first libel was dismissed

before hearing on the second libel.

The jurisdiction to entertain the second libel where the

ship was out on bail was sustained.

In the Merimac, i Benedict^ page 68, the facts were

as follows : Charles Morgan first libeled the Merimac

for salvage in the District Court of the United States

for the Eastern District of Louisiana. The claimants

bailed her out, and such suit was still pending when

she was again libeled, in the Eastern District of New
York, for salvage by a colored regiment, the services

being performed at the same time as those set out in

the first libel. Defendant pleaded these facts as a

bar^ and claimed that the libelants in New York

should have made themselves parties to the suit in

New Orleans. This was in 1865. The Court says:
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"The pendency of another action for salvage has

never, to nu' knowledge, been held to bar a snbse-

qnent action by other salvors against the same vessel

to recover salvage for other services performed dnring

the same voj-age. On the contrarj^, two, and some-

times more, snch actions have been maintained in the

same conrt, where the circnmstances warranted it."

The same holding was had in the City of Hnbank.

I Sumner^ p. 400.

In the case of "The Union," 4 Blatchford, p. 93,

which was a case of collision, the Court says: "The

vessel, after being discharged from the arrest, upon

the giving of the bond or stipulation, returns into the

hands of her owners, subject to all previously exist-

ing liens or charges, the same as before the seizure,

except as respects that on account of which the seizure

was made."

" It is so for the reason that on the discharge of the

vessel on the giving of the bond or stipulation she is

clearly discharged from the lien or inctt7nbrance zuhicJi

constituted tJie foundation of the proceeding against her^

the security taken being the substitute for the vessel."

These cases and many others that will be found

referred to therein sustain our position that in cases

other than forfeiture cases a vessel may be libeled a

second time while out on bail, the libel being filed for

offenses committed prior to her release on bail.
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But counsel urge that there is a difference in the

status of the ship after being released in a case of for-

feiture. What gave rise to this notion we cannot un-

derstand. Not a single case was cited in the Court

below where any court so held.

There is nothing in the admiralty practice that

gives color to this assertion that the rule in forfeiture

cases as to the ship's subsequent liability is different

from what it is in other cases. Not only is there no

case to sustain counsel's position, but we present a

case directly in point which sustains our libel.

The case of The Langdon Cheeves, 2 Mason p. 59, was

a case of condemnation and forfeiture. The following

is a statement of the case made by the Court

:

" The vessel had been delivered on bail for the

appraised value, and after the final decree of condem-

nation the amount of the appraised value was paid

into Court." Subsequently the question arose as to

whether, when the ship was released on bail, the

owner took her free from or subject to previously

existing liens, and the Court, in deciding that point,

says :
" In the next place, by delivery on bail, the

owner took the vessel cum onere^ and she still i^emained

in his hands liable to all the liens legally attaching to her.

Suppose a mortgage on the vessel, would the owner,

after a seizure and delivery on bail, take her dis-

charged of his own debt ? Or could the mortgagee

claim out of the appraised value the amount of his
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mortgage? All principle and all policy are against

such a claim."

See 4 Wlicalon 103.

This case has not been reversed and should be con-

clusive upon the question now before the Court.

Nor is there anywhere in any authority foun-

dation for the assertion that a different rule per-

tains in cases of forfeiture from what has been the

established practice in other cases in rem. Neither

Benedict, Parsons nor Cohen, nor any standard writer

on admiralty, speak of any such distinction. Benedict

says: (Sec. 447) "When a vessel is delivered on

bail, the owner takes her cum onere. She still remains

in his hands, liable to all the liens legally attaching to

her. If, however, it becomes necessary for the pur-

poses of justice, the vessel may be rearrested."

Again he says: (Sec. 497) "The stipulation of

bail in a suit in rem is given to procure the discharge

of the property proceeded against. It has been before

remarked that on such a discharge the owner takes

the property cum one^^e^ and it remains in his hands

subject to all the liens which legally attach to it."

These two sections treat directly of the effect of the

stipulation of bail, and in neither is it suggested that

libels for forfeiture differ from other libels in rem. If

there had been such a distinction, Benedict would un-

doubtedly have here referred to it. Again in the forms

given by Benedict, p. 648, and 649, there is no differ-
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ence in the obligation to pay and stand responsible

for the decree between the "Stipulation to appear and

pay the decree," and the " Stipulation for agreed or

appraised value." In none of the adjudicated cases

has the Court recognized any different rule existing

between libels in rem for forfeiture, collision, salvage,

etc. Nor is there any such difference recognized in the

United States Revised Statutes. In Sec. 938, forfeiture

cases, the bond is conditioned "for the payment of a

sum equal to the sum at which the property prayed to

be delivered is appraised." Sec. 941, which provides

for all other cases, says the bond or stipulation shall

be "in double the amount claimed by the libelant,

with sufiicient surety to be approved by the Judge of

the Court where the cause is pending, or, in his

absence, by the collector of the port, conditioned to

ansiuei" the decive of the Court in such case?''

The Court will see that as to the obligation to pay

assumed in these bonds there is no difference at all.

The only difference is as to the amount. In section

938 it is the value of the vessel; in section 941 it is

double the amount claimed, which, in cases of salvage

and collision, frequently is largely in excess of the

value of the vessel.

It is no argument to say that the ship can be for-

feited but once. The decree of forfeiture don't take

the ship any more than a decree in a libel for salvage

or collision, where the amount decreed is more than

the value of the ship. A strongly built tug worth

$10,000.00 might very easily damage a heavily laden
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merchantman, three times the value of the tng, and a

decree, in such case, against the tug would be a vir-

tual forfeiture. And yet it will not be claimed, and

certainly, if claimed, cannot be sustained by any

authority, that in case one libel was filed against the

tug tor a sum largely in excess of her value, and she

was released on bail, another libel might not be filed

against her for a separate offense.

We submit, in conclusion, that counsel's argument

that because a forfeiture is claimed here, and a for-

feiture claimed in Seattle, the cause of action is the

same, is entirely erroneous. The forfeiture is merely

the result of the cause of action, and not the cause of

action itself. The result of two libels for collision or

salvage would be the same—a lien for the damage,

but certainly the causes of action would not be the

same. This distinction, in our judgment, disposes

of counsel's claim that there is another action pending

for the same cause of action. It is urged that if we

are allowed to proceed here we will take the bond in

Seattle and the ship here, and this is claimed as

oppressive. We do not so view it. It was optional

with the claimant in Seattle to leave the ship in the

hands of the Marshal. If she was innocent, he could,

long before these exceptions were filed, have filed his

answer and tried the case and had her discharged. If

she was guilty, she would have been sold free of all

liens. A sale in an action in rem in admiralty after

due monition is the only way in which property can be

released from prior liens, known and unknown.

Claimant did not see fit to do this. He is presumed
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to liave known of these charges which we now make

against his ship. He must have known of them if

they are true, and as yet they are not denied. With

this knowledge, then, he chose to release his ship

there, take her ciuii onere and snbject her to a second

arrest. The government can not be presumed to have

known of these offenses at the time of filing the

Seattle libel. From their ver}^ nature it is apparent

that they must have been accidentally discovered, and

to hold now that the Government is barred from set-

ting them up would certainly be unjust. It has been

suggested that the Government should not be allowed

to split up its claim. Certainly not, but these are

different claims. There is no rule of admiralty that

compels the joining of different claims in one libel.

Such practice is permiitcd hwt not commanded. Just as

in criminal actions under Sec. 1024, R- S., two or more

charges may be joined in one indictment, but need not

necessarily be so joined.

We submit that the decree of the Court below and

the order sustaining these exceptions should be re-

versed.

Daniel R. Murphy,

United States District Attorney.

John M. Gearin,

Special Counsel.

Proctors for Appellant.
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STATEMENT OF THE CASE.

It appears from the record that the steamship •' Hay-

tian Republic" was, on the 28th day of May, 1893,

seized by the Collector of Customs for the collection dis-

trict of Puget Sound, at the port of Seattle, in the State

of Washington, as being forfeited to the United States,

by reason of a series of acts committed, between Sep-

tember 28th, 1892, and May 28th, 1893, ^'"^ alleged viola-
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tion of an Act of Congress relating to Chinese immigrra-

tion and of certain provisions of the Revised Statutes.

Thereafter, on the 7th day of June, 1893, a libel of

information was filed by the United States District At-

torney for the District of Washinorton. praying the pro-

cess of the Court " to the end that for the causes afore-

" said, and all other causes, the said vessel, '=*' * * '^

'• may be decreed to be condemned and to be and remain

'' forfeited to the United States accordingly." (p. 126.)

The vessel was thereafter, on the same day, duly

claimed by her master. The claimant also filed a petition

asking the Court to appoint appraisers, and upon such

appraisement that the claimant be authorized to give a

bond for value, and have an order for the release of the

vessel.

The Court granted said petition, and appointed ap-

praisers, who, after due proceedings had, fixed the value

of said vessel at fifteen thousand dollars.

Immediately thereafter, the United States Attorney

appealed from said appraisement, and on the 9th day of

June, the Court, having heard the evidence and the argu-

ment of the advocates of the respective parties, denied

said appeal. (Record, p. 148.)

The claimant then executed a bond for vahte in the

sum of $30,000, which bond was duly approved by the

Court as being "' in accordance with the law and the re-

port of the appraisers" (p. 147), and thereupon entered

an order for the release of said vessel, and the delivery

thereof to the claimant. That cause is now pending.

Upon her release, the vessel went upon her business,

and on the 3rd day of July, 1893, being at the port of
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Portland, State ot Oregon, t'ne Collector of Customs of

that port again seized her as forfeited to the Government.

On the 6th day of July, the United States Attorney

at Portland filed a libel of information, which was, on the

14th day of July, supplemented by another, praying, for

the causes therein alleged " and others appcaj^ing'^' for a

decree of forfeiture by reason of certain acts alleged to

have been committed at a time precedi7i^ the former

seizure, to wit, between the 28th day of July, 1892, and

the 22d day of February, 1893, in violation of an Act ot

Congress relating to Chinese immigration and of certain

provisions of the Revised Statutes.

The libel also alleges certain liens to have arisen during

that time by reason of some of those acts.

It also sets up causes of forfeiture for acts done subse-

quently to her release on bond in Washington.

x\s to these subsequent acts, issue was joined and the

parties went to trial. The Court found the facts against

the Government in regard to these acts, and we do not

understand that they are any longer in issue.

The appellee herein, having duly filed its claim, there-

after filed exceptions to all the counts relating to acts

preceding the seizure of the vessel at Seattle, and set up

the proceeeings had at that port. Said exceptions were

sustained and the counts dismissed.

A final decree having been entered for claimants, this

appeal is taken, and the question presented to this Court

is whether, the said vessel having been seized as forfeited

to the United States and a bond for value given and

substituted for said vessel, the United States can seize
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her a second time, for acts covered by the first seizure^

and proceed thereunder to a second forfeiture.

The question here presented cannot be determined

by analogy with cases at common law, at equity, or

with criminal cases, as sought to be done in the brief

for appellant. The case is a proceeding in re7n in the

admiralty, to determine the question of forfeiture under

certain laws of the United States relating to the revenue,

navigation and trade, and, as such, is governed by rules

of law that are peculiar to that proceeding. (Gelston v.

Hoyt, 3 Wheat., 317, et seq.) What these rules are can

only be determined by consulting the decisions of the

Federal Courts.

The appellant has devoted the larger part of its brief

(pp. 35-43) to an argument aimed at the proposition,

(i) that generally "an action pending in one Federal

" Court (cannot) be plead in abatement of a subsequent

" action between the same parties for the same cause in

'' another Federal Court." (Brief, p. 38). And (2) that

even if that can be done the cause of the action in both

cases must be the same, which it is contended is not the

fact in the case at bar. (Brief, p. 39, bottom).

The argument upon these questions is concluded with

the statement

:

" We respectfully submit that neither at common law

" nor in equity would a plea in abatement, such as here

" presented, be sustained. Is the rule more lenient to

" the defendant in admiralty ? Certainly not. On the

" contrary, in cases such as this—cases of forfeiture, which

'* are quasi criminal, and where punishment for violation
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" of law is the end, and only end, sought, the plea of a

" former action pending is not, strictly speaking, main-

" tainable at all. The forfeiture provided by the United

" States Statute, for such violations of the revenue laws

" as are set out in these libels is analogous to the for-

'' feiture which followed the commission of a felony at

" common law."

We do not think the Supreme Court agrees with this

conclusion. See Gelston v. Hoyt, above.

Appellant has cited numerous authorities to these points,

but we do not deem it necessary to examine them, be-

cause as we shall hereafter show, the Government's posi-

tion upon this subject arises from a misconception of the

nature of the plea.

I.

The District Court of Oregon had no jurisdiction

in the case at bar.

In the discussion of this subject, the first question to

be determined is:

I . Mow is the jurisdiction acquired in a proceeding

in rem for a forfeiture^ and what is the nature and ex-

tent thereof ?

It has been the accepted law of this country, for nearly

one hundred years, that, in a case of forfeiture, a court

of admiralty can only obtain jurisdiction by virtue of a

good, subsisting executive seizure made zuithin the dis-

trict, or upon the high seas.

Keene v. U. S., 5 Cranch, 304, 310.

The Ann, 9 Cranch, 289, 291.
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The Silver Spring, i Sprague, 551.

The Octavia, i Gall, 488.

Benedicts Ad. (2 Ed.), §301-303.

The Fideliter, i Sawy,, 153, and cases cited.

The Frank Sylvia, U. S. Cir, Ct., 9th Cir., North.

Dis. of Cal. Opinion filed Feb. 25, 1891.

Where the seizure is made within the district ''the

*' court ot the district in which the seizure is first made

" (without regard to the place where the forfeiture

" occurs), has exclusive original cognizance of it; and if

'' the property be carried into another district, the circuit

" court will remand the property to the district in which

*'
it was originally seized."

2 Parsons, Shipping and Ad.. 219.

This exclusive jurisdiction of the District Court of the

district in which the seizure is first made, is not alone

exclusive of the State Courts, as held in the case of Gel-

ston V. Hoyt, 3 Wheat., 315, but it is ^X-s^o exclusive of

every other District Court of the United States.

This point was decided by the U. S Circuit Court for

the second circuit as early as the year 1810, in the case

of the brig Little Ann, i Paine, C. C, 42., and, in the

course of the opinion, the Court used language in regard

to the justice of such a law, which we think not inappro-

priate, in view of the present proceeding. We therefore

take the liberty of quoting it

:

" This construction is not only the most obvious and

*' natural, but is in conformity with the spirit which ap-

" pears to pervade the whole judicial system of the

*' United States. It should therefore prevail, unless
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" controlled by other very explicit and unequivocal pro-

" visions of the judiciary act. It was certainly fit and

" desirable thus to limit the jurisdiction of the district

" Court, in order to prevent the oppression, expense, and

" delay, which would be inevitable, if the party seizins;-

'' were at liberty to carry the property to any part of the

" United States however remote, to which caprice, or a

" less pardonable motive might prompt him; and it is only

'' on the appellant's interpretation that this salutory end

" will not be defeated." (p. 42.)

The question was later, in the year 1S24, passed upon

by the Supreme Court in the case of The Merino, 9

Wheat., 402. In speaking of Section 9 of the Judiciary

Act, the Court said:

'' The section above recited, marks out, not only

' the general jurisdiction of the District Courts, but that

' of the several District Courts in relation to each other,

' in cases of seizures on waters of the United States,

' navigable from the sea, by vessels of a particular burthen

' If made within the waters of one district, the jurisdic-

' tioti attaches to the court of that district, and the

' stnt must be there prosecuted. The jurisdiction, in

' these cases, is given to the court of the district, not

' where the offense is committed, but where the seizure

' is made."

That this construction has been adhered to up to the

present day. is evidenced bv the language of the sections,

above cited, from the last edition of Benedict's Admiralty,

and the cases, also above cited, of The Fideliter and The

Frank Sylvia.

It is true the construction is based upon the peculiar
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languapfe of the ninth section of the Judiciary Act, but that

section ot the Judiciary Act has been re-enacted in the

several sections of the Revised Statutes relating to the

question, and the rule there announced still applies. The

Supreme Court, as late as 1885, in the case of the

United States z'. Mooney, 116 U. S., 105, where the

exclusive jurisdiction of the District Court was challenged,

said :

" For more than three-quarters of a century, under

''the ninth section of the act of 1789, the exclusive

'' jurisdiction of the District Courts, in suits for penalties

'' and forfeitures under the customs laws was unques-

" tioned."

And after citing- some cases in which it was held that

under that Act the Circuit Court had no jurisdiction, it

continues:

" These decisions have never been overruled, and the

" law has remained unchanged .^y.o.^'^l where jurisdiction

" of suits for penalties and forfeitures have been given to

" the Circuit Courts in special cases by statute."

And at the end of the opinion, p. 108, the Court con-

cludes, speaking of Section 9 ot the Act of 1789:

" The latter section, therefore, except as modified by
'' statutes conferring jurisdiction upon the Circuit Courts

" in special cases, still remains in force.''

Since, in none of these statutes, under which forfeiture

is claimed in the case at bar, is jurisdiction conferred upon

the Circuit Courts, this is not one of the '"special cases"

in which Section 9 is so modified, and that section, for

the purposes of this case, "' has remained unchanged' and

*' still remains in force."
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We submit, therefore, that there is ho doubt, and we

do not think appellants will attempt to controvert the

proposition, that in a proceeding in rem for a forfeiture,

the District Court of the district within which the

seizure is first made, has jurisdiction of the cause of for-

feiture exclusi^ie of every other District Court.

2. The next question is, what is it of zohich the par

-

ticular District Court obtains this exclusive jurisdic-

tion ?

Inasmuch as it is the seizure that confers the jurisdic-

tion, it must confer jurisdiction as to all acts covered

by it.

This question may be considered from two different

points of view, and both leading to the same conclusion.

If we adopt appellant's view, that each act of forfeiture is

an independent cause of action, yet, inasmuch as they had

all been committed before the seizure in Washington,

that seizure conferred exclusive jurisdiction upon the

District Court of that district to try the question of for-

feiture under all of those acts. It is no answer to this

proposition, that the seizure was not in fact made for any

of the acts relied upon in the case at bar, or that those

acts were, at the time of the seizure, unknown to the

Government, for the Supreme Court has said, in the case

of Wood V. The United States, i6 Peters, S. C, 359,

that :

" If a seizure has been actually made and is a continu-

^' ing seizure, it is no bar to proceedings thereunder that

*' the cause of forfeiture relied on is not the same upon

*' which the seizure was originally made. It is sufficient
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" for the United States that it adopts the seizure and

" now proceeds for a good cause of forfeiture, although

" utterly unknown to the original seizors."

This flows from the fact that the action is, as we shall

see hereafter, to esiabiish a title of forfeiture, and not to

convict oi any particular acts which are the mere evidence

of such title.

The acts of forfeiture, therefore, alleged in the case at

bar, are covered by the seizure at Seattle, and because

that seizure, which is the first seizure, covers those acts,

it confers upon the District Court of Washington the

exclusive jurisdiction to try the question of forfeiture

arisino- under them. The mere fact that the Government

may not choose to plead those acts in that case, does not

change either the fact of jurisdiction nor the nati4,re of

the jurisdiction conferred by the act of seizure. Exclu-

sive jurisdiction being conferred upon that court by the

act of seizure, if the Government desires to avail itself of

the acts of forfeiture herein allege' \, they were bound to

set them up by additional counts in the court having the

exclusive jurisdiction of the question of forfeiture. Their

right to set them up cannot be questioned.

The Marina Flora, ii Wheat., i, 38.

Sup. Ct. Ad. Rule 24.

Neither can their duty in this respect be questioned.

If the first seizure confers exclusive jurisdiction, then the

second seizure confers «^ jurisdiction, because the juris-

diction being exclusive there is nothing left to be con-

ferred.

3. The foregoing argument also covers the question
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as relates to the alleged liens on the vessel in the case at

bar, as well as to the alleged forfeiture, because Section

3088, R. S., conferring the right to proceed against the

vessel for the penalties, also provides that such. penalties

are to be recovered by seizure and proceedings against

her by libel. This section makes the seizure a pre-

requisite to the proceedings, in the case of the penalty,

the same as the other sections make the seizure a pre-

requisite to the proceedings for a forfeiture. It is, there-

lore, a case of seizure under the laws of the United States.

The jurisdiction, therefore, of the District Court of Wash-

ington is, in the case of these penalties, exclusive of the

District Court of Oregon, for the same reason that it is

exclusive of that jurisdiction in the case of seizure for for-

feiture.

The Tug May, 5 Bissell, 449.

Affirmed on Appeal, 6 Bissell, 243.

II.

There is another principle peculiar to the ques-

tion under consideration, which is equally fatal to

libelant's contention that the counts set up in the

case at bar are difTerent causes of action from those

set up in the case in Washington.

The action in rem for condemnation and forfeiture is

brought to determine the title of the thing seized. The

right to seize is founded u{Hin the fact that, preceding the

seizure, the title vested in the Government by reason of

some act of forfeiture; and the question to be decided is,

was the title in the Government, or in the claimant, at the

time of seizure?
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This fact was pointed out by the Supreme Court in the

case of Gelston v. Hoyt, where it became necessary for

the Court to draw the distinction between a proceed-

inor for a forfeiture in rem and a criminal suit, and the

Court said, in speaking of a case cited as authority:

" But assuming it to be good law in respect to criminal

" suits, it has nothing to do with proceedings in rem.

" Where property is seized and libeled as forfeited

" to the Government, the sole object of the suit is to

'^ ascertain whether the seizure be rightful, ana the forfeit-

" ure incurred or not."

The Court then proceeds to point out the legal effect

of this distinction, and uses the following language:

" The decree of the Court, in such case, acts upon the

' thing itself, and binds the interests of all the world,

' whether any party actually appears or not. If it is

' condemned, the title of the property is completely

' changed, and the new title acquired by the forfeiture

' travels with the thing in all its future progress. If, on

' the other hand, it is acquitted, the taint of forfeittire

' is completely removed^ and cannot be re-annexed to it.

' The original owner stands upon his title discharged of

' any tatent claims, with which the supposed torteiture

' may have previously infected it. A sentence of

' acquittal ifi rem does, therefore, ascertain a fact, as

' much as a sentence of condemnation; it ascertai7is a?id

'fixes the fact that the property is not liable to the as-

' serted claim of forfeiture. It should therefore be con-

' elusive upon all the world of the non-existence <?/ the

* TITLE OF FORFEITURE, for the Same reason that a sen-

' tence of condemnation is conclusive of the existence of
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'' the title of forfeiture. It would be straiio^e indeed, if,

'' when the forfeiture ex directo could not be enforced

*' against the thino-, but by an acquittal was completely

*' purged away, that indirectly the forfeiture niight be

" enforced through the seizing officer; and that he should

" be at hberty to assert a title for the government, which

" is judicially abandoned by, or conclusively established

" against, the government itself."

*' One argrment farther has been urged at the bar on

*' this point, which deserves notice. It is, that the sen-

*' tence of acquittal ought not to be conclusive upon the

" original defendants, because they were not parties to

'' that suit. This argument addresses itself equally to a

*' sentence of condemnation; and yet in such case the

" sentence would have been conclusive evidence in favor

" the defendants. Tlie reason, however, of this rule is

" to be found in the nature of proceedings hi rem. To
" such proceedings all persons having an interest or title

*' in the subject matter are, as we have already stated, in

" law, deemed parties; and the decree of the Court is

*' conclusive upon all interests and titles in controversy

'' before it. The title of forfeiture is necessarily in con-

" troversy in a suit to establish that forfeiture; and therc-

" fore all persons having a right or interest in estab-

" lishing it i^as the seizing officer has^ are, in legal con-

" templation, parties to the suit. It is a great mistake to

" consider the seizing officer as a mere stranger to the

" suit. He virtually identifies himself with the Govern-

" ment itself, whose agent he is, from the moment of the

" seizure up to the termination of the suit.'"

It thus appears that the question in controversy, in
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the case in the District of Washington, is the title of

forfeiture. The seizuie is made, because the title is

alleged to have vested in the Government by reason

of forfeiture. We have steii that it is immaterial for what

particular act of forfeiture the seizure was ostensibly

made. The seizure relates back to all acts of forfeiture

preceding it, and the question in controversy is, did the

title at any time preceding the seizure, pass to the Gov-

ernment so as to justify the seizure ? If it did pass by an

act of forfeiture, the vessel is condemned; if not, it is ac-

quitted. The different acts set up are but the evidences

of title, which the Government has to offer for the pur-

pose of establishing that title. No matter how many

evidences of that title it may have, the title can pass to it

bufe once. " The question in controversy," therefore,

" being the title of forfeiture/' if the Government does

not choose to bring forth all its evidence to establish that

title, it is as effectually concluded by the judgment which

establishes non-forfeiture, as if it had chosen to present

to the Court all of its evidence upon the subject. In the

language of the Supreme Court, by the acquittal '' the

" taint of forfeiture is completely removed, and cannot be

" re-annexed to it. Tlie original owner stands upon his

'' title discharged of any latent claims, with which the

" supposed forfeiture may have previously infected it."

It is " conclusive upon all the world of the non existence

'

' of the title of forfeiture. "
(p. 318.)

" The decree of the Court acts upon the thing in con-

" troversy, and settles the title of the property itself,

" the right of seizure, and the question of forfeiture."

iP- 3 1 3')
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It necessarily follows, from the foregoing propositions

laid down by Judge Story, that all acts of forfeiture pre-

ceding the seizure, are within the jurisdiction of the

Court; otherwise an acquittal would not completely re-

move the taint of forfeiture, or '' be conclusive upon all

" the world of the nonexistence of the title of forfeiture!'

But, as we have seen, that jurisdiction is exclusive^ and

hence the District Court of Oregon properly sustained

the exceptions.

This is practically the view taken of the subject by the

Court below, and the learned Judge rightly included the

alleged liens within the principle. Not only are they latent

claims covered by the seizure, but also, as the Court said,

the forfeiture "is a confiscation of the thing itself. It admits

" of no right remaining in the thing forfeited." This is

so. because by the forfeiture, the complete title passes to

the Government, and it is plain that there cannot, at the

same time, be a complete title in the Government and a

lien upon the thing in favor of the Government. The

lien is merged in that title, the same as the lien of a mort-

gage upon real estate is merged in the title in fee, if the

fee pass to the holder of the mortgage.

III.

The Counts upon the Chinese Immigration Act,

in the libel in the District Court of Oregon, do not

state a cause of action.

The above mentioned counts do not state a cause of

action, because it does not appear that the master has

been tried and convicted of the offenses therein alleged.

That the master must be thus tried and convicted.
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before the riorht of forfeiture accrues, we think conclu-

sively appears, from the language of the statute and the

construction placed, by the Supreme Coj.irt of the United

States, upon that language as it appears in other Acts

of Congress.

Section 2 of the Act (23 St. at L., 1 15) provides:

''That the master of any vessel who shall knowingly
•' bring within the United State:> on such vessel, and

" land, or attempt to land, or permit to be landed any
•' Chinese laborer, from any foreign port or place, shall

'" be deemed guilty of a misdemeanor, and^ on coii-

'^' viction thereof^ shall be punished by a fine of 7iot more

" than five hu7idred dollars for each and every such

'' Chinese laborer so brought^ and may also be imprisoned
*"' for a term 7iot exceeding one year."

Section 10 provides:

"That every vessel whose master shall knonringly violate

" any of the provistojis of this act, shall be deemed for-

"' feited to the United States, and shall be liable to seiz-

'^' ure and condemnation in any district of the United

^' States into which such vessel may enter, or in which
'^' she may be found.

"

It thus appears that the vessel will only be deemed

forfeited, in case her master shall knowingly violate any

of the provisions of this Act. He is charged with viola-

ting Section 2. Whether or not he be guilty of the mis-

demeanor therein charged, can. by the terms ot the Act,

only be ascertained by his indictment and conviction.

Until it be so ascertained, that iact cannot legally be

said to exist.

This law is almost identical with the Act to regulate
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the carriage of passengers on steamships and other ves-

sels, approved March 3rd, 1855 (10 St., 716) where it

•was provided that for certain violations of its provis-

ions the master '' shall be deemed guilty of a misde-

^' meanor, and, upon conviction thereof, before any circuit

'• or district court of the United States, shall, for

" each passenger taken on board beyond the limit

" aforesaid, or the space aforesaid, be fined the sum of

" fifty dollars, and may also be imprisoned, at the discre-

'' tion of the judge before whom the penalty shall be

^' recovered, not exceeding six months."

Section 15 (10 St., 720) provides:

" That the amount of the several penalties imposed by

*' the foregoing provisions regulating the carriage of

" passengers in merchant vessels, shall be liens on the

^' vessel or vessels violating those provisions, and such

*' vessel or vessels shall be libeled therefor in any

" circuit or district court of the United States, where

"" such vessel or vessels shall arrive."

In the construction of this statute, Judge Hoffman, in

the case of United States z'. The Ethan Allen, reported

in 3 American Law Review, 372, among other things,

said:

" It may be observed, however, that the only mode by
^' which the liability of the master to a fine, and the

-' amount of the fine, can be ascertained, is that prescribed

*' in the Act, namely, b}' indictment, conviction and sen-

"" tence.

" Until this liability has been thus judicially established,

" it cannot be said to legally exist; and certainl}'' the

" court cannot, in a civil action against the vessel, de-
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'' termine how many passengers in excess of ihe legal

'• number a jury might have found the captain to have

" taken on board, or what would have been the amount

" of the fine the court by the verdict of the jury would

• have been called on to impose.'

And this view seems to have been adopted by the

Supreme Court of the United States in ihe case United

States V. The Strathairly, 124 U. S., 580, where the

question came up under the same statute as incorporated

in the Revised Statutes. The Court there said:

'' Under the first count, that recovery must be limited

'• to the amount adjudged as a penalty against the master

" by way of fine upon the criminal information against

" him. The penalty recoverable against the vessel, and

'' which by Section 4^70 is made a lien upon it, is not an

" additional penalty, but is the same penalty by which

" §4253 is to be adjudged against the master himself in

" the criminal prosecution f<^r misdemeanor, and payment

" <jn the pan of either is satisfaction of lIh* wiioh,- liability.

" // IS the amount 0/ that fine so assessed that is made

" a Iten on the vessel. Under the st^cond count it does

'' not appear that any pr(j( eeding f(jr iIk; penalii<ts ihcnein

" sought to be recovered had been jjreviously laken

*' against the master, i he difficulty of further proceeding

" under that count, however, is ntmovJtd by a stipulation

*' between the parties contained in ilic kwokI." I I<mc

the Court sets ffjrih tiie stipulation.

Jt. seems <.lear that if, in ilie case last incntioncd,

neither tli<: amount ol iIm; line noi tin lidhilily 0/ ///i

master then ior , car) be said to legally <!xist iniiil |ii(li( iall)'

establisllcd by indie tincnl, conviction .nid s(*nl(tnce, and
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that, therefore, the same cannot become a Hen upon the

vessel, in the case at bar. where the same language is

used, the liabilit\' of the vessel to forfeiture by reason of

the acts of the master, prohibited in Section 2. cannot be

said to legally exist until it has been judicially established

that the master is guilty of the misdemeanor therein

described. It is true, that in one case it is a lien that

the law attempts to fasten upon the vessel, and in the

other case it is a forfeiture that the law attempts to fasten

on the vessel; but the mode prescribed for fastening each

is precisely the same, and. therefore, if the lien does not

attach until the mode prescribed by the statute has been

conformed to. then the forfeiture cannot attach.

IV.

The bond given on release of the vessel was a

substitute for the vessel.

The foregoing argument is based upon the assumption

that the seizure in Washington is a good, valid, subsist-

ing seizure, and we do not think that the Government will

attempt to controvert this assumption. That seizure has

never been abandoned; proceedings for condemnation

based thereon were instituted, and those proceedings have

never been dismissed. True, the vessel has not remained

in actual custody, but she was released upon security

given for her value, which security was carefully exam-

ined into by the Court, when the question ot the suffi-

ciency thereof was raised by an appeal from the appraise-

ment, and the Court thereafter entered an order reciting

that it was " fully satisfied as to the sufficiency of the

*' sureties upon said bond, and the said bond being in
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" accordance witli the law, ami the report of the ap-

'• praisers filed herein, and there being no objectior>

^' thereto," the said bond was approved. (Record, p.

I47-)

Whatever may be said of the conditions attaching to

the release of a vessel under the ordinary bond to the

Marshal or under an admiralty stipulation in an action to

enforce a lien, it cannot be contended that upon a bond

fo7' value in a case of forfeiture the bond does not become

a substitute for the vessel for all the purposes of the case

in which the bond is given.

Much has been said by the Government upon the

question as to whether the said vessel was taken by the

owners cum onere. The language of the Court below,

upon this subject, must appeal forcibly to every one's

sense of justice. Upon the Government's theory, " the

" United States may lie by through one proceeding until

'' the owner of a seized vessel gives a bond for her dis-

'' charge, and then start another like proceeding, to be

" followed by still another in a series of suits, as long

" as the owner may be encouraged to bail the ship from

" successive arrests." * * * >• Good faith will not

•' permit a party to be entrapped upon such an induce-

" ment into giving a bond, merely that a second seizure

" may be made as soon as the first is discharged."

(P- 63)

The language of Judge Livingston, in the '" Brig Little

Ann," heretofore referred to, though applied to a differ-

ent state of facts, is still instructive in this connection.

The question there was, whether the Government should

be permitted to seize a vessel in one jurisdiction and
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carry it to another j urisdiction for trial. The question

here is, whether the Government should be permitted to

seize a vessel in one jurisdiction and obtain a substitute

therefor, and then seize her in another jurisdiction for

the same offense. In the case alluded to the learned

Judge said that the construction that restricted the

Court to the single jurisdiction " is in conformity with

'* the spirit which appears to pervade the whole judicial

*' system of the United States." That ''
it was certainly

" fit and desirable thus to limit the jurisdiction of the

*' Court, in order to prevent the oppression, expense, and

" delay, which would be inevitable, if the party seizing

*' were at libert}' to carry the property to any part of the

** United States, however remote, to which caprice, or a

*' less pardonable motive, might prompt him."

And so here, the construction contended for by the

Government is not in conformity with the spirit of jus-

tice that pervades the judicial system of the United

States. (See R. S., §920.) The Government seized the

vessel, and the vessel, or its value, upon a sale thereof,

belonged, il condemned, to the Government. A bond

for that value was substituted. This bond neither ex-

tends, limits nor destroys the effect of that seizure. The

Government still holds the value of ihe vessel under that

seizure to answer the judgment of tiie Court for all acts

preceding it.

In the case of United States z\ Ames, 99 U. S., 36, 42,

the Court said that bail given in a seizure case is a pledge

or substitute for " the property as regards a// claims that

'' may be made against it by the promoter of the suit.''

That the bond, given in that case on the release of a cargo
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in a suit /;/ rem for its condemnation, " became the substi-

" tute for the property; and the remedy of the libelants^

" in case they prevailed in the suit in re^n for condem-

*' 7iation, was tra7isferred from the property to the bond

" or stipulation accepted by the court as a substitute for

" the property seized."

Tiie remedy of the libelant, in the case in Washing-

ton, was a condemnation for forfeiture and liens, incurred

by acts preceding the seizure. That remedy was trans-

ferred from the property to the bond. That being so,

the property, as to all claims for which the remedy could

be had against it in that suit, has been released.

Not only are the claims, set up in the second suit, cov-

ered by the seizure in the first, but all the counts set up

in the second libel can, by amendment, be set up in the

first. (Mariana Flora.; Sup. Ct. Ad. Rule, 24.) There-

fore, the remedy, for the matters therein alleged, is

obtainable by the United States against the vessel in that

first suit. If the remedy be so obtainable, it is, under

that decision, transferred from the vessel to the bond,

which is a substitute "for the property as regards all

^' claims that may be made against it by the promoter of

" the Stat." If so transferred, it would appear that, as

against the vessel, there no longer remained in the United

States a right ot seizure. This, as before mentioned^

deprives the District Court of Oregon of all jurisdiction.

We deem appellant's argument relative to the case of

The Langdon Cheeves, 2 Mason, 59, fully answered in

the opinion of the Court below, and therefore will not

enlarcje thereon. However, another and conclusive an-
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swer thereto appears in the fact, tliat the liens spoken of

by Judge Story in that case, as still attaching to the ves-

sel, do not arise from '' claims that may be made against

" the property by the promoter of the s?nt^" and there-

lore are not within the rule announced in U. S. v. Ames,

as among the claims that are " transferred from the prop-

*' erty to the bond." In the case at bar, however, the

facts are otherwise. The very case of a mortgage supposed

by the learned judge, shows that he had in mind the appli-

cation of the rule to a different state of facts. This also

appears from the case itself, for the rule is announced with

reference to a seaman's lien.

In view of the case of United States v. Ames, as well

as the evident justice of our position, it scarcely seems

necessary for us to enlarge upon this question.

Appellant has quoted, with apparent confidence, certain

sections from Benedict's Admiralty in support of his views

of this proposition, but we scarcely think that he can

call that authority in his favor, for he has failed to notice

the apparent, if not express, distinction made by that

learned author between a stipulation for value, in cases

of seizure, etc., and other bonds or stipulations in the

admiralty.

In Section 493 (2d Edition) the learned author speaks

of the different kinds of stipulations under the Roman

practice, and though he says this classification is obsolete,

he specifies the classes existing in the American admi-

ralty now, to be, " the stipulations for costs, for costs and

" damages, for value, to appear and abide the decree of

" the court, and pay the amount recovered." ''These."

he says, " vary slightly in their form, to adapt them to the
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*' various purposes to which they are applied in the origi-

" nal and appellate courts."

Thereafter in Section 497, when he speaks of a stipula-

tion of bail in a suit in rem, he says, '' that on such a dis-

" charge the owner takes the property cum onere^ and it

* remains in his hands, subject to all the liens which

" legally attach to it."

In the next section, however, he treats of " the stip-

" ulalation for valuey There, he says, " the suit is

'* brought, not to enforce a partial lien upon the property,

'" but to recover the property, or to sell the property, as

" in cases oi seizure, of licitation," etc. Concerning this

stipulation there is nowhere any suggestion that the prop-

erty is taken cum, onere. The only other section wherein

he suggests that the vessel is taken cum onere is section

447, where he again speaks of a vessel delivered on bail.

It is evident from the language of these several sections,

that the learned author had the distinction for which we

contend in mind.

2. But it has been urged that the bond in question is

not drawn in compliance with either Sections 941 or 938

of the Revised Statutes, and moreover, it is in fact no

bond at all. It is further urged that it cannot be treated

as an admiralty stipulation, because it contains no ex-

pressed agreement on the part of the stipulators that

"judgment may at once be taken against them."

(p. 49.) In view of the foregoing, appellant concludes

that the vessel may be treated as if she had escaped from

the officers in Seattle, or as if no libel had then been filed

against her.
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This position is, however, untenable, because the cause

\n which the bond was given is a proceeding m rem in

admiralty, and, under the laws governing such proceeding,

the bond in question is good as an admiralty stipulation,

and may, according to the course of proceedings in admi-

ralty, be summarily enforced against the sureties thereon.

This arises from the general admiralty jurisdiction of the

Court and independently of any statutes. The question

is so well settled upon authority that we do not deem

it necessary to do more than refer the Court to the

cases

:

The Alligator, i Gall., 145, 147.

The Octavia, i Mason, 149.

United States v. Ames, 99 U. S., 35.

McClellan v. United States, i Gall, 227.

The Brig Struggle, i Gall, 475.

United States v-. Four Part Pieces Woolen Cloth,

I Paine, 438.

The alleged imperfection in the bond, to which atten-

tion is called in the brief (p. 48), is within the same rea-

soning. Moreover, it clearly appears from the bond that

the obligors had bound themselves, in the sum of thirty

thousand dollars, to pay, in case of forfeiture, at least the

appraised value of the vessel. The contracting part of

the obligation is contained in the first paragraph of the

bond (p. 144). The final condition of the obligation is,

in effect, to abide the decree of the Court:— if it pass in

favor of the claimants '" the obligation to be void, other-

zvise to 7'eniain i)i full foi'ce and effect
!'

in case of forfeiture, the decree of the Court must nec-

essarily be for the appraised value ot the vessel This



raiae appears in iix recital of the booH. It appearing

a|jOO the fece of the bond, that is the intention of the

parties to be botiod for the appraised value of the vessel,

incase the judgrnent shall be for coiKiemnation, the Court

wimiUL, eren in a common law bond, ^ve eftect to this

ffUernkxi. nacwnbistsjviinrf it is not within the strict letter

of the bond. As was said by Chief Justice Marshal, in

the case of OxAe t'. Graham's Adm., 3 Cranch. 235:

^ Ther^ <r^ many cases on the construction of bonds,

•* where the letter r/ the condition has been departed

' from, to carry into eftect the intention of the paaies."

3, Even if the bond lie. in every sense, void and can-

not be enforced, either as a Vx^nd or an admiralty

**,:-. -'^ition. the District 0>urt '.rf Washington does not

k/ve jiirisdiction, but a redelivery of the property to that

Cotjrt may be enforced by attachment. As was said

hv ] .':;/e St^/ry, in the case r/ Ilv; Brig Struggle, aVx>ve

.' */ '

'if tf>e r/aji ir/e not rightfully taken, they " [the claimants]

*• have the cust^xly of the i/rt/j/tny <rt its proceeds, as

** n^tf^- ^'-^^ -Kolders k/T the Court; and I should have

*' Jittle / in *:nU/ran^^, by attachment, a rcwlelivery

" of the *amc »o tf>e Court."

See alv^ U. S. z/. VVrx.>len CU/th, 1 Paine, 438.

4, We do not de« m ti*e quei»tu.rfi of tfje sufficiency of

the fx/nd. given in tiie l}i%trtct Court of Washington, as

open in t)»e ^-ase at f.»ar.

The taking of tf>e lx.rnd and Mivf.ry of tl>e pro|.»eriy

Ix^ng, un^ier the decisi<x)s atn^ve cited, within the di)>cre-

tion o< the Court, and th»c (^ourt liaviug accepted tf)e
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same and entered v\n orvier approving^ it. as "being^in

accordance with the law" ^^- 14-V the question is r(ry

ii^jMtiua/tt ai>d cannot be c\>llarerally im|uired into.

\ .

The Liens.

There are still Rirther ^.ietenses that may be nr^i^l tv>

these alleged liens. Xot only ^.i") are they incliKievi

Nvithin the argument concerning the exclusiv-^ jurisviiciion

of the District Cc»urt of Washington, made under the first

head of our brief, and {f») met by the argument of the

learned jmlgx^ l^low. that they are inclnvled within the

greater title of forfeiture and ^^r") that they are transferrevi

from the proj^rtx 10 the bond giv^en for th^ release

thereof, but tho) are subject u^ at least two titriher objec-

tions: pV tku they are not liens at all. and (i\ if they

be liens, the Governm< nt has no right of action .igxiinsi

the vessel theretor. until they have been ascertained by

indictment and oi^nviciion ot tht^ master

I . The\ are not liens at all.

This conclusion is rcwched lron> iwm so|\\raie and inde-

jHMident causes.

.?. ri\t^ right tv> piococvl against the vessel for the

ponaltic\s in viuestion. is conferred by v'>ection ^vX'^S ot the

Rovisied Statuti s, which is as follo\\*s:

" W hriu \tM .1 xossel.or the owucm im n^aster of a veS'

" sol, has Ihvvmuc subject tv^ a penalty Km' a violation of

'* the revenue laws ot the I 'nited States, such vessel shall

*" be holden Km the payment of such penalty, and may be

'• seized and proceeded against sun'M\urily by liK^l to tx>

** ixn'er such ptMi.ihv."
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It will be observed that this section does not use the

word "lien." It simply says that the vessel '' shall be

" holden for the payment of such penalty."

The word "lien," in law, has a well-defined technical

meaning, and it is to be presumed that, if the legislature

had intended to confer the particular right described by

the word ' lien," it would, in view of its well-known legal,

technical meaning, have used that word to describe that

particular right, and not have used a phrase which is not

only longer, but of doubtful meaning. It will also be

observed that, in other provisions of the Revised Stat-

utes, where the right of lien is intended to be conferred,

the lepfislature does use that word, and that word alone.

This will be apparent upon examination of the revenue

laws, and commerce and navigation laws. In this

connection, we call attention to Sections 3186, 3251 and

3309, R. S., relating to internal revenue, and particularly

to Sections 4270 and 4469, relating to commerce and

navigation. Section 4270 is as follows:

" The amount of the several penalties imposed by the

" foregoing provisions regulating the carriage of pas-

" sengers in merchant vessels shall be liens on the ves-

" sel violating those provisions, and such vessel shall be

•' libeled therefor in any circuit or district court of the

" United States where such vessel shall arrive."

Section 4469 reads

:

" The penalties imposed by Sections 4465 and 446S,

" shall be a lien upon the vessel in each case," etc.

It is thus apparent that in Section 3088, Congress has

used language different from what it has used in any

other section. Not onl)- this, but it also appears that
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under that section the vessel, in order to be so holden,

must first be seized and proceeded against. This provis-

ion for a seizure does not appear in any of the other sec-

tions where the lien eo nomine is given. This fact is

important, and, in our view, conclusive that Congress did

not intend, under that section, to confer a lien. If it had

conferred a lien, the provision concerning seizures would

have been unnecessary. As we have seen, the purpose

of a seizure is to confer jurisdiction upon the Court.

Where, however, a maritime lien exists, the Court ac-

quires jurisdiction by virtue of its own process, and not

by virtue of an executive seizure. When, therefore,

Congress provided for a seizure, it must have been a

case where the Court could not obtain jurisdiction by

its own process, and hence a case wherein there is no

lien.

It will not do to argue that the executive seizures are

not usual except in cases of forfeiture, and that, therefore,

the seizure mentioned in the statute must mean some

other seizure, as, for instance, by the Marshal under pro-

cess of the Court. A seizure by the Marshal is one of

the inherent powers of the Court, and the order therefor

is found in its own process. So well is this understood,

that nowhere, in the Revised Statutes, is seizure by the

Marshal under process of the Court expressly provided for.

It will also be observed that the language in the statute is

" seized and proceeded against summarily by libel." The

seizure must therefore precede the libel. But seizures by

the Marshal are founded on the libel, and can only be

made «//.?;' libel and process issued thereon. The fact that

seizures to enforce penalties are not common, does not
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prohibit the legislature from prescribing such a seizure, as

a pre-requisire to jurisdiction in such causes, if it shall see

fit. The same power that creates the penalty, can pre-

scribe any mode it may choose for the collection thereof.

The language, " holden for the payment thereof," is

used in the same sense as when, in law, we say that an

endorser is held for the payment of a note, or a surety is

held for payment on the default of his principal, in

neither of which cases does the language import a lien.

We do not disguise the fact, that upon this point

there are conflicting authorities. We have not reviewed

them, because of the exceedingly limited time at our dis-

posal under the peculiar circumstances that have brought

this case before the Court. Suffice it to say, that, in our

opinion, those authorities opposed to the proposition, are

not founded on reason and do not meet the matters

herein set forth.

b. By an examination of the libel and supplementary

libel, it will be found that every one of the so-called liens,

except the one mentioned in the third count of the orig-

inal libel in Oregon, are based upon an alleged violation,

among others, of sections 2867, 2871, 2872, 2873 and

2874 of the Revised Statutes. It will further be noticed

that, in the count in the original libel, (p. 12) these facts

are set up as a lien upon the vessel, and. in the supple-

mentary libel, (pp. 23 and 26, 29 and 30, 32 and 32, 35 and

36) the same facts are set up as for a double remedy of a

lien and forfeiture.

Our contention is that, under the provisions of sections

2867, 2871, 2872, 2873 and 2874, no lien whatever accrues
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against the vessel, and this regardless of the construction

that may be placed upon section 3088.

It will be observed that section 2873 provides for a

penalty against the master /^r unlading a z-essel contrary

to section 2872. Section 2874 provides for a forfeiture

of the vessel for the same act. Section 3088, which it

is alleged makes the penalties a lien upon the vessel, is a

general section, not specifically pointed to any particular

offense, but is applicable generally to penalties for a vio-

lation of the revenue laws. But the provisions of sec-

tions 2874 and 3088, when applied to the same act, are

inconsistent. They cannot both be enforced for the same

act. When the pen ilty for four hundred dollars has been

incurred, the vessel has, by the very act which created

the penalty, become forfeited, and it is clear that the

Government cannot, at the same time and for the same

act, hold the unqualified title of ihe vessel by reason of

forfeiture and ihe lesser interest of a lien. Such a state

of afYairs is in its very nature impossible. Under these

circumstances, which of the two punishments is to pre-

vail: the one which is provided for in the general way

for a large number of acts, or the one which is provided

for specifically for that particular act ? Unquestionably

the latier. Therefore, when the master has committed

the act which subjected him to the penalty of four hun-

dred dollars, he, by that act, subjected the vessel to for-

feiture under section 2874; for it will be noticed that, in

every one of the counts, the value of the merchandise

landed is alleged to be largely in excess of the sum of

four hundred dollars. We therefore say that, under each

of those counts, no lien whatsoever can be alleged for a
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violation of the provisions of section 2872, but only

a forfeiture. 1 he facts necessary to prove the h'en estab-

lish the forfeiture.

2, If thev be hens, the United States has no right of

action, therefore, until they have been ascertained by

indictment and conviction of the master.

This proposition is covered by the language already

quoted (Art. Ill above) from the cases of the United States

V. The Ethan Allan and the U. S. v. Steamship Strathairly,

The proposition does not require argument, because an

examination of the sections (2867, 2809 and 2873) of

the Revised Statutes enacting the penalties, in connec-

tion with the decisions mentioned, is all that is necessary.

Plea in Abatement.

I. Even if the exceptions, in the case at bar, be a

plea in abatement, in the sense contended for by appel-

lant, it was a proper and competent plea in the prem-

ises. In the case oi Gelston v. Hoyt, a similar question

arose as between the District Court and the State

Court. In that case a vessel had been seized for a for-

feiture by the Collector of the Port of New York, and

upon trial in the District Court, the vessel was acquitted.

The owner, thereafter, brought action of trespass against

the Collector, in the State Court, and in defense the Col-

lector set up the facts constituting the alleged forfeiture.

The question arose as to whether or not the State

Court had jurisdiction to pass upon the defense so set up.

Judge Story said that the defense attempted to draw, ta

the cognizance of the State Court, a question of forfeiture,.
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under the laws of the United States, of which the Federal

Courts have, by tlie Constitution and laws of the United

States, an exclusive jurisdiction, and that the suit in the

District Court for a forfeiture should have been pleaded

in abatement; that such jDlea would be good, because

that fact would establish that no i^ood cause of action then

existed. (3 Wheat.. 314, 328.)

The application of that case to the one at bar is per-

fect, for, in the case at bar. the action in the District

Court of Oregon attempts to draw, to the cognizance of

that Court, an action of forfeiture under the laws of the

United States, of which the District Court of Washing-

ton has, by the laws of the land, an exclusive jurisdic-

tion.

2, We have adopted the term " plea in abatement," in

the foregoing argument, because it is used by appellee.

The exceptions in the case at bar are not, strictly, a plea

in abatement, though they have some of the qualities of

such a plea. It is a plea even broader and more far-

reaching than that mentioned in Gelston v. Hoyt, which

was a common law action. In the case at bar the plea

goes to tlie very foundation of the case, to wit, the juris-

diction of the Court as to the whole subject-matter of the

suit, and is in the nature of a plea in bar.

In the admiralty, this distinction is observed in the

names of the pleas, where, if the plea set up matter in

abatement merely, it is called a '"dilatory exception;"

if it set up matter in bar it is called ''a peremptory ex-

ception." (Ben. Ad., §468.)

The plea in the case at bar is a '' peremptory excep-

tion."
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It is suggested, at tlie beginning of the appellee's argu-

ment (p. 34) thai the matter in issue cannot be presented

by exce[)tions. We do not deem the question debatable.

Any '"fact on which the defendant chooses to rely as a

bar to libellant's demand " may be set up by exception,

though it may not !)e the best practice. Hen. Ad.. §;^68,

§468.

Moreover, if the Court find merit in the substance of

the plea, we do not think the plea will be disregarded

because, in mere matter of form, it does not come within

the technical rules of law. Such is not the mode of pro-

ceeding in the admiralty.

We respectfully submit, that the decree of the District

Court should be affirmed.

ANDROS & FRANK,
Proctors for Appellee.
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Be it remembered, That on the 13th day of May,

1892, there was duly filed in said District Court of the

United States for the District of Washington, Eastern

Division, a complaint in words and figures as follows,

to-wit

:

/;/ the District Court of the United States for the District

of IVashi^igton^ Eastern Division^ Ninth Circuit.

United States of America,

Plaintiff.^

^^- ) Complaint.

John H. Stone,

Defendant.

The plaintiff complains of defendant, and for causes

of action alleges :

I.

That during all the times hereinafter mentioned, the

said plaintiff has been and is now the owner of the

following desciibed lands, to-wit

:

The NW14: Sec. 8, Tp 53 N, R 3 West of the

Boise Meridian; W>^ NE^^, W>^ SE^^ Sec. 34, Tp

53 N, R 3 W. B. M. ; SW^^! Sec. 26, Tp 53 N, R 3 W.
B M. ; E>^ NE14:, E^ SE,^/^ Sec. 34, Tp 53 N, R 3

W. B. M. ; SK' SE^, S)^ SW^ Sec. 14, Tp 53 N, R 3

W. B. M. ; SE^ Sec. 2, Tp 53 N. R 3 W. B. M. ; W5^

NE)<. N>^ SE,^4: Sec. 22, Tp 53 N, R 3 W. B. M.

;
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NE'4 Sec. 20. Tp 5;, N, R 3 W. B. M. ; SUH Sec. 8,

Tp 53 N, R 3 \V. B. M. ; NWH Sec. 22, Tp 53 N, R

3 W. B. M.; Er2 NE;< Sec. 18, Tp 53 N, R 3 W. B.

M. ; NVV;^ Sec. 8, Tp 53 N. R 3 W. B. M. ; SWi< Sec.

2, S'A S:^c. 4, NE'i Sec. 14, nn NE^ Sec. 22, SUH
SE'A Sec. 22, NVV/'4^ Sec. 24. all being in Tp 53 N, R 3

W. B. M. ; N;^ SW}(, SEX SW^, SWX SEX Sec ^2.

Tp 23 N, R 3 W. B. M. ; WX NWX Sec. 2, Tp 51 N,

R 5 W. B. M. ; NW^ Sec. 12, Tp 53 N, R 3 W. B. M.

;

WX NEX, EX NWX Sec. 18 Tp 53 N, R 3' W. B. M.

;

EX NWX and lots i and 2, Sec. 30, NEX Sec. 30, Tp

53 N, R 3 W. B. M. ; SVVX Sec. 20, Tp 53 N, R 3 W.

B. M.; EX NEX, SEX SEj/f, and SW>< SVVX, Sec.

22, Tp 53 N, R 3 W. B. M.

EX NEX, E^^ SEy^ Sec. 34, Tp 53 N, R 3 W. B. M.
;

Wy, NEX, WX SEX Sec. 34, Tp 53 N, R 3 W. B. U.
;

Sec. 12 ; NWX NEX of SVVX, Sec. iS, NWX Sec. 24,

Tp 53 N, R 3 W. B. M. ; Sees. 6 and 18, Tp 54 N, R 2

W. B. M. ; NEX Sec. 4, NEX Sec. 14, NX SEX Sec. 24,

Tp 52 N, R 4 W. B. M. ; Sees. 6, 8 and 18, WX Sec. 20,

and the NX SWX Sec. 30, Tp 53 N, R 2 W. B. M.
;

EX Sec. 2, and SEX Sec. 22, and Sees. 12, 14, 24, 26

and 34, Tp 54 N, R 3 VV. B. M. ; EX Sec. 2, Sees. 12,

14, 22, 26, 28, 30, 32 and 34, Tp 54 N, R 3 VV. B M.

;

NWX Sec. 34, and Sees. 6 and 18, Tp 52 N, R 3 W.

B. M. ; SEX Sec. 12, Tp 53 N, R 3 VV. B. M. ; EX
SE^ Sec. 12, Sec. 24, Tp 53 N, R 3 W. B. M. ; WX
NWX Sec. 18, and Sees. 8 and 20, Tp 55 N, R 2 W.

B. M.; SWX SEX, NWX NW^^ and SEX Sec. 34,

Tp 53 N, R 4 W. B. M. ; SEX and the NEX Sec. 12,

Tp 53 N, R 4 W. B. M.
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SUH Sec. 14, SWH Sec. 28, N>^ SW^ Sec. 20, E>^

NE^ Sec, 22, Tp S3 ^> R 3 ^V. B. M. ; N>^ Sec. 14,

Tp 52 N, R 4 \V. B. M. ; E>2 SW;< and lots 3 and 4,

Sec. iS. Tp 53 N, R 3 W. B. M. ; X14 NEj-^, S\V^

NE>4, SE;^ NW>4 Sec. 10. Tp 53 X, R. 3 W. B. M,

;

E^. NE^;, E^-.^ SE^4 Sec. 10, Tp. S3 X, R 3 W. B. M.

All of said lands lying and being in Kootenai County

State of Idaho.

II.

That between August ist, iSSS, and November ist,

1S90, the said John H. Stone, the defendant, did unlaw-

fullv, wrongfull}'- and wilfully cut from the said lands

77.441 trees and did thereafter, prior to the commence-

ment of this action unlawfull3% wrongfully and wilfully

manufacture 69.766 of the said trees into railroad ties,

making out of the same 280,539 railroad ties, and did

then and there unlawfully, wrongfully and wilfully

convert and dispose of the said railroad ties to his own

use and benefit ; and the said defendant did prior to

the commencement of this action, unlawfulh^ wrongfully

and wilfull}' convert and dispose of 7,675 of said trees

to his own use and benefit, by selling the same to the

Spokane Mill Compau}-, a corporation under the laws

of the State of Washington, doing business at Spokane,

Washington, and thereafter, prior to the beginning of

this suit, the said Spokane Mill Company, did unlaw-

fuUv. wrongfully and wilfulU' manufacture said trees

into lumber, to-wit : into 15.312. 175 feet of lumber.

III.

That the said 7,675 tiees which were sold to the

Spokane Mill Compan}-, were, when standing, of the
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value of $i.oo per ihousaiid feet; th it the said trees

after being severed from the soil, were of the value of

$1.50 per thousand feet at the place at which they were

severed ;
that the said trees at the place and time when

they were delivered to the said defendant the Spokane

Mill Company, were of the value of $6.25 per thousand

feet, and that the said trees after being made into

lumber, as aforesaid, were of the value of $10.00 per

thousand feet; and that the said 69,766 trees which

were made into railroad ties were, when standing of the

value of 25 cents per thousand feet; and that the said

trees after being severed from the soil were of the

value of 50 cents per thousand feet, and the said trees

after being made into ties as aforesaid, were of the

value of 30 cents per railroad tie.

IV.

That at the time the said 69,766 trees were manufac-

tured into railroad ties as aforesaid, and at the time the

said 7,675 trees were sold to the Spokane Mill Company

and manufactured into timber as aforesaid, the said ties

and the said timber, and the said trees from which they

were manufactured, belonged to the United States of

America, and had been wilfully, wrongfully and unlaw-

fully converted into said timber and ties.

V.

That the plaintiff was the owner of all of said logs

out of which said ties were made when cut, as afore-

said, and was the owner of the same after it had been

converted into ties
;
and the plaintiff was the owner of

all of said logs which were manufactured into timber,

as aforesaid, b}'^ the Spokane Mill Company, and was
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the owner of all of said timber after it was manufac-

tured, as aforesaid, all of which said ties and timber the

defendant, unlawfully, wrongfully and wilfully converted

to his own use and benefit.

VI.

That said trees when converted into timber, were of

the reasonable value of $153,121.75, and that the trees

when converted into railroad ties were of the value of

$84,161.70.

Wherefore, plaintiff demands judgment against de-

fendant for the sum of $237,283.45, and for costs and

disbursements of this action.

P. H. WINSTON,
U. S. Attorney.

And afterwards, to-wit : on the 31st day of May, 1892,

there was duly filed in said Court, in said cause a de-

murrer to the complaint, in the words and figures as

follows, to-wit

:

In the District Court of the United States., District of

Washington, Eastern Division.

United States of America,

Plaintiff.,

vs.
^

John H. Stone,

Defendant

.

Demurrer to Complaint.

Now comes the above named defendant and demurring

to the complaint filed herein, assigns for grounds there-

for the following :
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I.

There is a inisjoiner of causes of action in this :

That divers trespasses upon divers parcels of land

are joined together as one cause of action, though they

are in their nature several and distinct, and must have

been committed, if at all, at different times, and each

should be separately stated, and cannot be combined as

one cause of action.

II.

The complaint is insufficient in its statement of

facts to constitute a cause of action in this :

First. The complaint does not specify how many

trees or the value of the same, were cut or removed

from any of the subdivisions of the land described.

Second. The complaint does not state that the lands

from which the timber is alleged to have been cut and

removed were in the possession of the plaintiff, nor

that the same were public lands of the United States
;

and for aught that appears these lands were in the

possession of lawful settlers.

Third. The trespass upon each sub-division is a

separate act and a separate cause of action, and each

should be separately stated in the complaint.

III.

The complaint fails to state the legal sub-divisions of

the lands as surveyed according to law, upon which the

alleged trespasses were committed—the allegation of

the Townships and Sections being insufficient to iden-

tify the trespasses complained of.
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Wherefore, the defendant prays that this action ma}^

be dismissed.

McBRIDE & ALLEN,
Defe7ida7it '^ Attorneys.

We do hereby certify that in our opinion the fore-

going demurrer is good in law, and is not filed for delay.

McBRIDE & ALLEN,
Defendants Attorneys.

Service by copy admitted this 31st da}^ of May, 1892.

P. H. WINSTON,
Plaintiff''s Attorney.

And afterwards, to-wit : on the 31st day of March,

1893, there was duly filed in said Court, in said cause,

the answer of the defendant John H. Stoue, in the

words and figures as follows, to-wit

:

In the District Court of the United States., District of

Washington^ Eastern Division.

United States of America,

Plaintiff.,

vs.
\ Answer.

John H. Stone,

Defendant.

Now comes the said defendant, John H. Stone, and

answering the complaint of plaintiff filed herein :

First. Denies each and every allegation in the first

subdivision of said complaint, except the allegation that

the lands described therein are within the said County

of Kootenai, State of Idaho.
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Second. Denies each and every allegation in the

second snbdivision of said complaint, except as to the

quantity' of timber in feet alleged to have been sold to

tlie said Spokane Mill Ct^npany, and alleges that of

said amount more than thirteen million five hundred

thousand feet were cut and taken exclusively from

lands of the Northern Pacific Railroad Company.

Third. Denies each and every allegation in the third

subdivision of the complaint.

FourtJi. Denies each and every allegation contained

in the fourth, fifth and sixth subdivisions of the com-

plaint.

And now for a further defense to the said action, this

defendant alleges :

That between the dates mentioned in the complaint,

to-wit : between the months of August, 1888, and No-

vember, 1890, he had contracts with various customers

for supplies of railroad ties and timber for the manu-

facture of lumber at points along the line of the

Northern Pacific Railroad in the State of Washington,

and adjacent to the region mentioned in the complaint;

that he procured his supplies of timber for the purposes

aforesaid from the lands embraced in the grant, to aid

in the construction of the Northern Pacific Railroad,

made by acts of Congress passed for that purpose, and

by contracts with said compau}^ ; and that at no time

did this defendant ever cut any timber on any land ex-

cept such lands as belonged to said company.

The defendant admits that during said time he pur-

chased from other parties, who delivered ties and timber
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suited for lumber on the railroad, both ties and timber

not cut by himself, for which he paid the market price;

but that all such ties and timber were either cut as

defendant alleges on information and belief, from the

railroad lands aforesaid, or lawfully cut by the parties

who sold and delivered the same to this defendant

;

and denies that any part or portion of the same were

cut or taken from the lauds of the United States, or un-

lawfully cut or taken from any lands.

This defendant further states that the said railroad

ties which defendant so purchased from other parties,

and which were not cut by himself, from the lands of

said Railroad Company, were for the use of, and were

used in the construction of the Spokane & Palouse

Railwa}'' Company and the Central Washington Rail-

way Company's railroads, respectively, both corporations

being organized and constructing their roads under and

in compliance with grants made by them by the Act of

Congress of March 3, 1875, which authorized the use

of timber, etc., for construction to be taken from the

public lands of the United States, and that the taking

complained of herein for such purpose was not unlawful

or any trespass, but b}' authority of law.

Further answering to the complaint of plaintiff, this

defendant for further defense to this action, alleges :

That in the month of April, 1891, at a term of the

United States District Court, held at Boise City, in the

District of Idaho, whereat the Honorable James H.

Beatty, United States District Judge, presided, and Fre-

mont Wood, Esq., was attorney of the United States, a
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grand jury was regularly empaneled and sworn
; that

the said trespasses and wrongs complained of herein

were then and there presented by said United States

Attorney to said grand jury, for investigation, and such

proceedings were then and there taken ; that the said

grand jury found and returned into said Court true bills

of indictment, in which each and all of the wrongs and

trespasses complained of herein were included, and the

said defendant was charged thereby with the commission

of an offense against the penal laws of the United

States, forbidding the cutting or removal of timber from

the lands of the United States.

On all the charges involving the acts of this defendant

as set forth in the complaint filed herein, this defendant

was upon said indictments afterwards in said Court

tried and acquitted upon trial before said Court and jury

,

and the defendant was adjudged innocent and discharged

therefrom by the judgment of said Court, all of which

this defendant will verify by the record thereof, and the

judgment of said Court, upon each and every other

charges preferred against him as aforesaid, was duly

entered against said plaintiff in said proceedings, the

issues therein being the same as are now presented in

this action, and were each and all determined and

adjudged in this defendant's behalf and against the

plaintiff, all of which will appear by the record and

proceedings of the Court therein, which this defendant

will produce.

Wherefore, this defendant alleges, that the issues

tendered by the plaintiff herein have been heard, tried

and adjudged for defendant and against the plain-
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tiff, by a Court of competent jurisdiction, and that said

judgment and determination preclude the mainten-

ance of this suit.

Wherefore, defendant prays for judgment in his

behalf, and for all proper relief.

McBRIDE & ALLEN,
Atto7'neys for Defendant.

State of Washington, \
County of Spokane. (

Defendant, John H. Stone, being first duly sworn,

deposes as follows : I am the defendant in the above

entitled action ; have heard the foregoing answer read

and know its contents, and the same is true as I verily

believe.

JOHN H. STONE,

Subscribed and sworn to before me, this 31st day of

March, 1893.

S. A. Wells,

Notary Public.^ residing at Spokane.^ Washington.

Service by copy admitted this April ist, 1893.

(Seal) P. H. WINSTON,
By Alex. M. Winston, Clerk.

And afterwards, to-wit : on the 3d day of April, 1893,

there was duly filed in said Court, in said cause a reply

in the words and figures as follows, to-wit

:

In the District Court of the Utiited States., District of

Washington., Eastern Division.
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The United States of America,

Plaintiffs

vs.

John H. Stone,

Defendant.

\ Reply.

And now comes the United States of America, by

its attorney P. H. Winston, and for reply to all the

allegations contained in the answer herein, except the

allegation contained in the last and separate further

defense set forth in said answer, denies the same to be

true, and as to the matter alleged in the separate and

further defense in said answer contained, plaintijfif

demurs to the same for the reason that the facts are

not, if true, sufficient to constitute in law a defense.

P. H. WINSTON,
U. S. Attorney.

Service accepted, this 3d day of April, 1893.

Be it remembered, that on the 13th day of May,

1892, there was duly filed in said District Court of the

United States for the District of Washington, Eastern

Division, a complaint in words and figures as follows,

to-wit

:

In the District Court of the United States., District of

Washington., Eastern Division., Ninth Circuit.
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United States of America,

Plaintiff,

vs.

John H. Stone, Edward Noonan ! Complaint,

and W. G. KeglER, doing busi-

ness as the Spokane Fuel Com-

P^^^' Defendants.

Plaintiff complains of defendants, and for cause of

action alleges :

I.

That the defendants were at the time of the wrong

hereinafter complained of, a co-partnership doing busi-

ness at Spokane, under the name and style of the

Spokane Fuel Company.

II.

That heretofore on November ist, 1890, at Spokane

County, within the Division and District aforesaid, the

plaintiff was the owner of, and was legally entitled to

immediate possession of the following described per-

sonal property, to-wit : 3545 cords of wood, the same

having theretofore been made from trees unlawfully cut

on the public lands of the United States, to-wit : on the

following public lands of the United States :

SE^ Sec. 14, SW^ Sec. 28, WA and SW^ Sec. 20,

E>^ NE;< Sec. 22, Tp 53 N, R 3 West of the Boise

Meridian; N>^ Sec. 14, Tp 52 N, R 4 W. B. M.
; W^

SW^ and lots 3 and 4, Sec. 13, Tp 53 N, R 3 W. B. M.;

WA NE5<, SW^ NEK, SE^ NW;< Sec. 10, Tp 53 N,

R 3 W. B. M. ; -EA NEK, E^^ SEK Sec. 10, Tp 53

N, R 3 W. B. M. All of said lands lying and being

in the County of Kootenai, in the State of Idaho.
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III.

That at the time said trees were cut from said lands

out of which said wood was made, said lauds were, and

are uow public lauds of the United States.

IV.

That on the said ist day of November, 1890, at

Spokane County aforesaid, the said defendants being

then and there unlawfully in possession of the said

wood, unlawfully converted and disposed of the same to

and for their own use and benefit.

V.

That at the' time said wood was so unlawfully con-

verted and disposed of by defendants, it was of the

value of $14,180.00.

Wherefore, plaintiff demands judgment against de-

fendants for said sum of $14,180.00, and for costs of

suit.

P. H. WINSTON,
U. S. Attorney.

And afterwards, to-wit : on the 4th day of August,

1892, there was filed in said Court, in said cause, the

answer of the defendant, Bdward Noonan, in words and

figures as follows, to-wit

:

United States of America.

In the District Court of the United States^ District of

Washi^igton^ Eastern Division^ Ninth Circuit.
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United States of America.,

Plaintiff.^

vs.

John H. Stone, Edward NooNAN, V ^y ^_,^' ' i\oonan.
W. G. KeglER, doing business

as the Spokane Fuel Company,

Defendants.

Now comes the defendant Edward Noonan, one of the

defendants in the above entitled action, and for this his

separate answer to the plaintiff's complaint herein
;

First. Denies that he has any knowledge or informa-

tion sufficient to form a belief as to whether the lands

described in plaintiff's complaint were or are public

lands of the United States, or whether plaintiff was the

owner or entitled to the possession of any wood cut

therefrom.

Further answering, defendant denies each and every

allegation in said complaint contained, excepting as

hereinbefore specifically denied.

Wherefore, defendant demands judgment against

plaintiff for his costs and disbursements herein.

JONES, BELT & QUINN,

Attorneys for Defendant Edward Noonan.

State of Washington, )

ss
County of Whitman, j

Edward Noonan, being first duly sworn, deposes and

says: That he is one of the defendants on the above

entitled action ; that he has read the foregoing answer

knows the contents thereof, and believes the same to be

true. E. NOONAN.
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Subscribed and sworn to before me this 26th da}^ of

July, 1892.

W. H. LiCHTY,

(Seal.) Notary Publicfor the State of Washington^

residing at Palouse^ Washington.

Due service of the foregoing answer by a true copy

thereof, is hereby admitted at Spokane, Washington, this

4th day of August, 1892.

P. H. WINSTON,
U. S. District Attorney.

And afterwards, to-wit : on the 9th day of August,

1892, there was duly filed in said Court, in said cause,

the separate answer of the defendant John H. Stone, in

the words and figures as follows, to-wit

:

District Court of the United States, District of

Washingto7i., Eastern Divisiofi.

United States of America,

Plaintiff.,

vs.

John H. Stone, Edward Noonan
^

and W. G. KeglER, doing busi-

ness as the Spokane Fuel Com-

^ ^' Defendants.

Now comes the said defendant John H. Stone, and

filing his separate answer and defense to this action

alleges for his first defense.

That he was indicted upon a charge of cutting tim-

ber unlawfully from the same lands and premises, upon
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which the alleged trespasses complained of in this

action are founded, at the April Term of the United

States District Court for the District of Idaho. That

he was thereafter arrested thereon and appeared in said

Court. A copy of the indictment is hereto annexed

and made part hereof, marked Exhibit " A." That

such proceedings were afterwards had, a judgment was

duly given and rendered in favor of the said defendant,

and he has been fully acquitted and discharged of said

offense and of said trespass thereby.

Wherefore defendant pleads the judgment of ^aid

Court in full discharge of said cause of action and in

bar of all right of action on account thereof.

For a further special defense this defendant denies

that the persons named as defendants were or are or

ever have been partners under the name and st34e

alleged, or in any name or style, or that they were a part-

nership in any business, or name or style whatever.

Wherefore, defendant prays judgment that he be

hence dismissed.

McBRIDE & ALLEN,
Defendant's Attorneys.

State of Washington, )

County of Spokane. \

"

John R. McBride being first duly sworn deposes as

follows

:

I am one of the attorneys for the defendant in this

action and have read the foregoing complaint, and

know the contents thereof, and the same is true as I

verily believe. I further state that the said John H.
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Stone, defendant, is not within this county, and I make

this affidavit on account of his absence therefrom.

JNO. R. McBRIDE.

Subscribed and sworn to before me this 8th day of

August, 1892.

A. Reeves Ayres,

Clerk U. S. Ciraiit Courts Dist. of Wash.

By A. H, Kenyon, Deputy.

Exhibit "A."

The United States of America,
District of Idaho.

In the District Court of the United States in andfor the

District of Idaho.

April Term, A. D. 1891.

The United States, ^

vs. I

John H. Stone,
I

Defendant.
J

John H. Stone is accused by the Grand Jur)^ of the

United States within and for the District of Idaho, duly

summoned, sworn and empanelled, upon their oaths by

this indictment, of the crime of unlawfully cutting

timber upon the public lands of the United States, com-

mitted as follows, to-wit

:

The said John H. Stone, at Kootenai County, in what

was formerly the Territory of Idaho, now the District

of Idaho, did on the first day of December, A. D. 1888,

and thereafter on divers other days continually from the

said first day of December, A. D. 1888, and up to and
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including the 2d da}' of July, A. D. 1890, unlawfully

enter upon the public lands of the United States within

the said Kootenai County, to-wit, the even numbered

sections in Township fifty two north, Range four west

Boise Meridian, fifty three north. Range two west of the

Boise Meridian, and fifty two north. Range three west

of the Boise Meridian, said lands being then and there

the property of the United States, and did then and

there unlawfully, wilfully and feloniously, cut and

remove and cause and procure to be cut and removed

from said lands, fifty thousand timber trees, then and

there being and growing upon said lands, said timber

trees consisting of pine and fir trees, and being then

and there the property of the United States, of the

value of fifty thousand dollars, with the intent, then and

there and thereby on the part of him the said John H.

Stone, to export, dispose of, use and employ said timber

trees, cut and removed, and caused and procured to be

cut and removed from the aforesaid public lands of the

United States, as aforesaid in a manner other than for

the use of the Navy of the United States, against the

peace and dignity of the United States and contrary to

the form, force and effect of the United States Statute

in such case made and provided.

FREMONT WOOD,
U. S. District Attorney,

James A. Pinney,

Foreman U. S. GrandJury.

Names of witnesses examined before the United States

Grand Jury upon the finding of the foregoing indict-

"^^"^-
'

M. J. Haley.



20 United States of America

The United States of America, 1

District of Idaho.
j

I, A. L. Richardson, Clerk of the United States Cir-

cnit Conrt for the District of Idaho, do hereby certify

that the foregoing copy of indictment has been by me

compared with the original, and that it is a correct tran-

script therefrom, and of the whole of such original, as

the same appears on file at my office and in my custody.

In testimony whereof I have hereunto set my hand

and affixed the seal of said Court at Boise City in said

District this 19th day of Oct., 1891.

(Seal) A. L. Richardson, Clerk.

Due service by copy of within answer admitted this

17th day of August, 1892.

R H. WINSTON,
Attorneyfor Plaintiff.

And afterwards, to-wit : on the 7th day of Sept.,

1892, there was duly filed in said Court, in said cause,

a demurrer to the separate answer of the defendant

John H. Stone, in the words and figures as follows,

to-wit

:

In the District Court of the United States, District of

Washington., Eastern Division., Ninth Circuit.

United States of America,

Plaintiff.,

vs.

John H. Stone, Edward Noonan I

and W. G. KeglER, doing busi-

ness as Spokane Fuel Com-

pany, Defendants.
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And now comes the United States, the plaintiff, by

P. H. Winston, its attorney, and demurs to the separate

answer of defendant, John H. Stone, for insufficiency

in not stating facts sufficient to constitute a defense.

P. H. WINSTON,
U. S. Attorney and Attorney for Plaintiff.

Service of within demurrer accepted this 7th day of

September, 1892.

McBRIDE & ALLEN,
Attorneys for DefendantJoh?i H. Stone.

Bv A. H. Kenyon.

And afterwards, to-wit : on Wednesday the 5th day

of April, 1893, the same being the second judicial day

of the regular April Term of said Court, present the

Honorable Cornelius H. Hanford, United States District

Judge, presiding, the following proceedings were had in

said cause, to-wit

:

The United States,

vs.

John H. Stone, Edward Noonan

and W. G. KeglER, doing busi-

ness as the Spokane Fuel Com-

pany.

And now on this 5th day of April, A. D. 1893, the

Court having duly considered the demurrer of the

plaintiff to the plea set out in the answer of the defen-

dant John H. Stone, and being fully advised in the

premises,
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It is ordered that said demurrer be and the same is

hereby sustained, to which ruling the said defendant,

John H. Stone, excepts, and his exception is allowed.

And afterwards, to-wit : on the nth day of April,

1893, there was duly filed in said Court, in said cause an

amended answer of the defendant, John H. Stone, in

the words and figures as follows, to-wit

:

United States District Courts District of Washington^

Easter71 Division.

The United States of America,

Plaintiffs

vs.
' Amended Answer.

John H. Stone, et a/.,

Defendaiits.

Answer of Defendant, Stone.

Now comes the defendant, John H. Stone, and for his

separate and amended answer to this complaint, denies

each and every allegation in the complaint, except that

said lands described are in the County of Kootenai,

State of Idaho.

Wherefore, defendant prays to be hence dismissed.

McBRIDE & ALLEN,
Attorneys for Defendants.

ss.
State of Washington,

County of Spokane.

John H. Stone, being first duly sworn, deposes and

says

:
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That he is one of the defendants in the above entitled

cause ; that he has heard read the foregoing answer and

knows the contents thereof, and that the same is true

as he venly believes. ^^^^ ^ STONE,

Subscribed and sworn to before me, this nth day of

April, 1893.

S. A. Wells,

(Seal.) Notary Public^ residing at the City of

Spokane., Washington.

Service of the within by copy admitted this April

^^tli, 1893- p H. WINSTON,
U. S. District Attorney.

And afterwards, to-wit : on Saturday the 15th day of

April, 1893, the same being the iith judicial day of

the regular April Term of said Court, present the

Honorable Cornelius H. Hanford, United States District

Judge, presiding, the following proceedings were had in

said cause, to-wit

:

The United States, 1

vs. \ No. 86.

John H. Stone.

and

The United States,

vs.

John H. Stone, Edward Noonan

and W. G. KeglER, doing busi-

ness as the Spo.^ane Fuel Com-

pany.

No. 89.



24 United Statks of America

And now on this 15th day of April, 1893, ^^ i^ ordered

that the above causes be, and the same are hereby

consolidated.

And afterwards, to-wit : on Saturday, the 15th day of

April, 1893, the same being the eleventh judicial day

of the regular April Term of said Court, present the

Honorable Cornelius H. Hanford, United States District

Judge, presiding, the following proceedings were had in

said cause, to-wit

:

The United States, 1

vs. I No. 86.

John H. Stone.
J

and

The United States,

vs.

John H. Stone, Edward Noonan

and W. G. KeglER, doing busi-

ness as the Spokane Fuel Com-

pany.

> No. 89.

Now on this 15th day of April, 1893, this cause com-

ing on for trial, the plaintiff appears by Patrick Henry

Winston, Esq., United States Attorney, and the de-

fendants by Messrs. McBride & Allen, and Hyde,

Glass & Reagan, their attorneys, and thereupon a jury

being called came and duly answered to their respective

names and were sworn, to-wit

:

John McKinney. Ben Hansen.

J. D. Hamilton. Chas. Falding.

S. S. Collins. S. A. Fulquartz.
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J. C. DeHaveii. A. J. Squires.

John Giffin. A. A. Sage.

S. L. VanMarter. J. H. Long.

And thereupon said cause duly proceeded by hearing

the evidence until the hour of adjournment, when by

consent of counsel the jury being admonished iby the

Court were allowed to separate until the incoming of

Court on Monday morning.

And afterwards, to-wit : on Monday, the 17th day of

April, 1893, the same being the 12th judicial day of

the regular April Term of said Court, present the

Honorable Cornelius H. Hanford, United States District

Judge, presiding, the following proceedings were had in

said cause, to-wit

:

1 2th day, Monday, April 17, 1893.

Court met at 10 o'clock A. M. Present, Honorable

C. H. Hanford, United States District Judge, of the

bench. Other officers as of yesterday.

The United States,

vs. I No. 86.

John H. Stone.
J

and

The United States,

vs.

John H. Stone, Edward Noonan ^^ ^
-, • 1 • r No. 89.

and W. G. KeglER, doing busi-

ness as the Spokane Fuel .Com-

pany.
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And now on this day, this canse again coming on for

hearing the jury being called, came and duly answered

to their names, and thereupon the cause duly proceeded

by hearing the evidence until the hour of adjournment,

when the jury being admonished by the Court were

allowed to separate till the incoming of Court to-morrow

morning.

But afterwards, to-wit : on Tuesday, the i8th day

of April, 1893, the same being the 13th judicial day

of the regular April Term of said Court, present the

Honorable Cornelius H. Hanford, United States District

Judge, presiding, the following proceedings were had,

to-wit

:

Thirteenth day, Tuesday April 18, 1893.

Court met at 10 o'clock A. m. Present, Hon. C. H.

Hanford, U. S. District Judge on the bench. Other

officers as of yesterday.

The United States, 1

vs. )

John H. Stone.
J

and

The United States,

vs.

John H. Stone, Edward Noonan

and W. G. KeglER, doing busi-

ness as the Spokane Fuel Com-

pany.
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And uow on this day this cause again coming on for

hearing, the jury being called came and duly answered

to their names, and thereupon the cause duly proceeded

by hearing the evidence until the hour of adjournment,

when the jury being admonished by the Court, were

allowed to separate till the incoming of Court to-morrow

morning. '

But afterwards, to-wit : on Wednesday, the 19th day

of April, 1893, tlie same being the 14th judicial day of

the regular April Term of said Court. Present, the

Honorable Cornelius H. Hanford, United States Dis-

trict Judge, presiding, the following proceedings were

had in said cause, to-wit :

Fourteenth day, Wednesday, April 19, 1893.

Court met pursuant to adjournment. Present, Hon.

C. H. Hanford, U. S. District Judge, on the bench.

Other ofi&cers as of 3/esterday.

The United States,

vs.

John H. Stone.

and

The United States,

vs.

John H. Stone, Edward Noonan

and W. G. KeglER, doing busi-

ness as the Spokane Fuel Com-

pany.
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And now on this day, this cause again coming on for

hearing, the jury being called came and duly answered

to their names, and thereupon the cause duly proceeded

by hearing the evidence until the hour of adjournment,

when the jur}^ being admonished by the Court were

allowed to separate till the incoming of Court to-morrow

morning.

But afterwards, to-wit : on Thursday, the 20th day of

April, 1893, the same being the 15th judicial day of

the regular April Term of said Court, present the

Honorable Cornelius H. Hanford, United States District

Judge, presiding, the following were had in said cause,

to-wit

:

Fifteenth day, Thursda}^, April 20, 1893.

Court met pursuant to adjournment. Present, Hon.

C. H. Hanford, U. S. District Judge, on the bench.

Other of&cers as of yesterday.

The United States, 1

zjs, \ No. 86.

John H. Stone.
J

and

The United States,

vs.

John H. Stone, Edward Noonan

and W. G. KeglER, doing busi-

ness as the Spokane Fuel Com-

pany.

1^ No. 89.

And now on this day this cause again coming on for

hearing, the jury being called came and duly answered
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to their names, and thereupon the cause duly proceeded

by hearing the evidence until the hour of adjournment,

when the jury being admonished by the Court, were

allowed to separate till the incoming of Court to-morrow

morning.

But afterwards, to-wit : on Friday, the 21st day of

April, 1893, the same being the i6th judicial day of

the regular April Term of said Court, present the

Honorable Cornelius H. Hauford, United States District

Judge, presiding, the following proceedings were had in

said cause, to-wit

:

Sixteenth day, Friday, April 21st, 1893.

Court met pursuant to adjournment. Present, Hon.

C. H. Hauford, U. S. District Judge, on the bench.

Other officers as of yesterday.

United States,

vs.

John H. Stone.

and

The United StatEvS,

vs.

John H. Stone, Edward Noonan

and W. G. KegleR, doing busi-

ness as the Spokane Fuel Com-

pany.

y No. 86.

> No. 89.

And now on this day, this cause again coming on for

hearing, the jury being called, came and duly answered

to their names, and the cause duly proceeded by hearing
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the evidence and arguments of counsel till the close of

the case, when, by consent of counsel, the jury were

admonished by the Court and allowed to separate till

the incoming of the Court to-morrow morning.

But afterwards, to-wit : on Saturda}^ the 22d day of

April, 1893, the same being the 17th judicial day of

the regular April Term of said Court. Present, the

Honorable Cornelius H. Hanford, United States Dis-

trict Judge, presiding, the following proceedings were

had in said cause, to-wit

:

Seventeenth Day, Saturday, April 22, 1893.

Court met pursuant to adjournment. Present, Hon.

C. H. Hanford, U. S. District Judge, on the bench.

Other officers as of 3'esterday. R. M. Hopkins, Clerk.

United States, 1

vs. y No. 86.

John H. Stone.

and

The United States,

vs.

John H. Stone, Edward Noonan

and W. G. KeglER, doing busi-

ness as the Spokane Fuel Com-

pany.

And now on this day the jury in this cause being duly

called, answer to their names, and were thereupon duly

charged by the Court, and retire to deliberate on their

verdict.

> No. 89.
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Sunday, April 23d, 1893.

Unitp:d States,

vs.

John H. Stone.

aud

United States,

vs.

John H. Stone, Edward Noonan

aud W. G. Kegler, doiug busi-

uess as the Spokane Fuel Com-

pany.

1

) No. 86.
I

J

> No. 89.

And now on this 23d day of April, A. D. 1893, the

jury heretofore empanelled iu this cause came into open

Court and being called duly answer to their names, and

return the following verdict, to-wit

:

In the United States District Court., District of

Washington., Eastern Division.

The United States of America,

Plaintiff
.^

vs.

John H. Stone,

Defendant.

\ Verdict.

We the jury in the case of the United States of

America, plaintiff, against John H. Stone, defendant,

find for the plaintiff and assess its damages at the sum

of $19,000.00 dollars.

JOHN GIFFIN, Foreman.
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In the United Stales District Court, District of

Washington^ Eastern Division.

The United States of America,

Plaintiffs
vs.

John H. Stone, Edward Noonan \ Verdict
and W. G. Kegler, doing busi-

ness as the Spokane Fuel Com-

pany,
Defendants.

We, the jury in the case of the United States of

America, plaintiff, against John H. Stone, Edward

Noonan and W. G. Kegler, doing business as the

Spokane Fuel Compan}^ defendants, find for the plain-

tiff against the defendant, John H. Stone only, and

assess its damages at the sum of dollars $3,000.00.

JOHN GIFFEN, Foreman.

In the United States District Court, District of

IVashifigton^ Eastern Division.

The United States,

Plaintiffs

vs.
y

John H. Stone,

and

United States,

vs.

John H. Stone, ^^^/.,

Defendant.

Defendants.
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Did the defendant Stone receive any saw logs which

had been unlawfully taken from any part of the lands

specified in the complaint.

Answer. Yes.

What sum does the jury award as damages on

account of saw logs.

Answer. $15,000.00.

In the United States District Courts District of

Washington.^ Eastern Division.

The United States,

Plaintiffs

vs.

John H. Stone,

and

United States,

vs.

John H. Stone, <?^ ^/.,

\

Defejtdant.

Plaintiffs

Defendants.

Did the defendant Stone receive any railroad ties

which had been unlawfully taken from any part of the

lands specified in the complaint.

Answer. Yes.

What sum does the jury award as damages on

account of railroad ties.

Answer. $4,000.00.
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In the United States District Court ^ District of

Washington^ Eastern Division.

The United States,

Plaintiffs

vs.

Defendant.

Plaintiff.,

John H. Stone,

and

The United States,

vs.

John H. Stone, et al.,

Defendants.

Did the defendant Stone receive any cord wood which

had been unlawfully taken from any part of the lands

specified in the complaint.

Answer. Yes.

What sum does the jury award as damages on

account of cord wood.

Answer. $3,000.00.

And afterwards, to-wit : on the 24th day of April,

1893, there was duly filed in said Court, in said cause, a

motion in arrest of judgment, in the words and figures

as follows, to-wit :

United States District Court
.^
District of Washington.,

Eastern Division

.
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The United States of America,

Plaintiff.
vs. ^•' '

John H. Stone, Edward Noonan {

and W. G. KeglER, doing busi-

ness as the Spokane Fuel Com-

P^"y' Defendants.

Motion in Arrest of Judgement.

Now comes the defendant, John H. Stone, and moves

the Court to set aside the verdict rendered in the above

cause by the jury and for arrest of judgment thereon,

on the ground

:

First. This action is against the defendants named

as a partnership, and was for property alleged to have

been converted by the defendants, and there was no

proof that there was any such partnership in existence,

or ever had been, or that any member of said partner-

ship had ever had or received any part or portion of

said property, or that it had been transported from Idaho.

Second. There is no evidence that the cord wood,

which admitted he had delivered to the purchaser of it,

came from the public lands of the United States.

Third. This action is by the Statute approved

March 3, 189 1, Sec. 8, page 1099. Laws of 51st Con-

gress, W. S. S. at large.

McBRIDH & ALLEN,
Defendant's Attorneys.

And afterwards, to-wit : on Friday, the 28th day of

April, 1893, the same being the twenty-second judicial
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day of the regular April Term of said Court, present,

the Honorable Cornelius H. Hanford, United States

District Judge, presiding, the following proceedings

were had in said cause, to-wit

:

III the District Court of the United States for the District

of Washington^ Eastern Division.

United States of America,

Plai7itiff^

vs.

John H. Stone,

Defendant.

The jury in this action, having on a former day

of this term, rendered a verdict for the plaintiff, and

assessed its damages at $19,000, and on motion for a

new trial having been made.

It is therefore considered by the Court that the said

plaintiff recover from the said defendant the sum of

$19,000, together with $1,320,77, its costs as taxed

herein and allowed, and execution issue for the same.

April 28th. 1893.

C. H. HANFORD.

And afterwards, to-wit: on Saturday the 12th da}^ of

May, 1893, the same being the 35th judicial day of the

regular April Term of said Court. Present, the Honor-

able Cornelius H. Hanford, United States District Judge,

presiding, the following proceedings were had in said

cause, to-wit

:
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In the United States District Court for the District of

Washington., Eastern Division.

Saturday, May 13, 1893.

The United States of America,

Plaintiff.,

vs.

John H. Stone, Edward Noonan I Case No. 89.

and W. G. KeglER, doing busi-

ness as the Spokane Fuel Com-

P^"y- Defendants.

And now on this day, this cause came on for hearing

upon the motion of the defendant, John H. Stone, in

arrest of judgment.

And thereupon the same was argued by respective

counsel and submitted to the Court, and was by the

Court taken under advisement.

And now, on due consideration of said motion, the

Court being fully advised in the premises.

It is ordered that said motion be, and the same is

hereby sustained.

And it is further ordered that the verdict of the jury

heretofore returned and entered on the 23d day of April,

be, and the same is hereby set aside.

C. H. HANFORD,>^^^.

And afterwards, to-wit : on the ist day of May, 1893,

there was duly filed in said Court, in said cause, the Bill

of Exceptions of the defendant, John H. Stone, in the

words and figures as follows, to-wit

:
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In the District Court of the United States^ District

of IVashitigton^ Eastern Division.

The United States of America,

Plaintiffs

vs.

John H. Stone,

Defendant.

)

The United States of America,
'

Plaintiffs

vs.

John H. Stone, Edward Noonan I

and W. G. Kegler, doing busi-

ness as the Spokane Fuel Com-

pany. Defendants.

Causes Consoliclatetl.

To Hon. P. H. Winston :

U. S. Dist. Attorney, Dist. of Washington.

Please take notice that the undersigned attorneys for

John H. Stone, defendant in each of the above entitled

actions have this day filed with the clerk of the above

Court a Bill of Bxceptions in said causes, which they

will present to the Court to be settled and allowed as the

Bill of Exceptions in said causes. A copy of which pro-

posed Bill of Exceptions is hereto attached. Dated this

I St day of May, 1893.

Yours etc.

ALBERT HAGAN and

McBRIDE & ALLEN,
Attorneys for DefendantJohn H. Stone.



vs. John H. Stone. 39

The District Court of the United States^ District of

Washington^ Eastern Division.

The United States of America,

Plaintiff,

vs.

John H. Stone,

Defendant.

Bill of Exceptions.

Be it remembered, that on the 14th day of April,

1893, this cause came on to be heard before the Honor-

able Cornelius H. Hanford, Judge of said Court, at its

regular term holdeu at the city of Spokane, Washington,

on the demurrer of the plaintiff to the following portion

of the defendant's answer find in said cause, to-wit

:

"Further answering the complaint of plaintiff, this

defendant for further defense to this action, alleges :

That in the month of April, 1891, at a term of the

United States District Court held at Boise City, in the

District of Idaho, whereat the Honorable James H.

Beatty, United States District Judge, presided, and

Freuiont Wood, Esq., was attorney for the United

States, a Grand Jury was regularly empanelled and

sworn
; that the said trespasses and wrongs complained

of herein were then and there presented by said United

States Attorney to said Grand Jury, for investigation,

and such proceedings were then and there had and taken
;

that the said Grand Jury found and returned into said

Court true bills of indictment, in which each and all of

the wrongs and trespasses complained of herein were
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included, and tliis defendant was charged thereby with

the commission of an offense against the penal laws of

the United States, forbidding the cutting or removal of

timber from the lands of the United States.

On all the charges involving the acts of this defendant

as set forth in the complaint filed herein, this defendant

was upon said indictments afterwards in said Court,

tried and acquitted upon trial before said Court and a

jury, and the defendant was adjudged innocent and

discharged therefrom by the judgment of said Court,

all of which this defendant will verify by the record

thereof, and the judgment of said Court, upon each and

every other charge preferred against him as aforesaid,

was duly entered against said plaintiff in said proceed-

ings
; the issues therein being the same as are now

presented in this action, and were each and all deter-

mined and adjudged in this defendant's behalf, and

against the plaintiff, all of which will appear by the

record and proceedings of the Court therein, which this

defendant will procure.

Wherefore, this defendant alleges, that the issues

tendered by the plaintiff herein have been heard, tried

and adjudged for defendant and against the plaintiff,

by a Court of competent jurisdiction, and that said

judgment and determination preclude the maintenance

of this suit."

That the plaintiff thereupon filed by its District

Attorney, a demurrer to all of said matter in words as

follows

:

" And now comes the United States of America, by its

attorney, P. H. Winston, and to the matter alleged in
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the separate aud further defense in said answer con-

tained, plaintiff demurs to the same for the reason that

the facts are not, if true, sufficient to constitute in law

a defense,

P. H. WINSTON,
C/. S. Attorney

And be it remembered, that after argument thereon

by the respective counsel, the Court took the same

under advisement, and to-wit : on the 5th day of April,

1893, announced its ruling and decision thereon, and

sustained the said demurrer, to which ruling and decision

the said defendant hy his counsel then and there ex-

cepted as error, which exception was allowed.

United States of America,

Plaintiff.
vs. •'•'

John H. Stone. Edward Noonan (

and W. G. KeglER, doing busi-

ness as the Spokane Fuel Com-

Pa^Y' Defendants,

Bill of Exceptions.

Be it remembered, that at a term of the District

Court of the United States for the District of Wash-

ington, Eastern Division, begun and held at Spokane,

beginning on the 4th of April, 1893, the Honorable

Cornelius H. Hanford, Judge, presiding. This cause

came on regularl}' for hearing, the said plaintiff appear-

ing by Patrick H. Winston, Esq., United States District

Attorney, and the defendant John H. Stone appearing by
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his attorneys, John R. McBride and Albert Hagan, and

the defendant Noonan, by his attorney W. C. Jones,

and the cause was heard on the demurrer of plaintiff,

filed to the separate answer of the defendant, John H.

Stone, which answer was as follows :

" /;/ the District Court of the United States^ District of

Washington^ Eastern Division.

The United States,

Plaiiitiff^

^^-
)- Answer.

John H. Stone, et a/.,

Defendants.

Now comes the said defendant, John H. Stone, and

filing his separate answer and defense to this action

alleges for his first defense.

That he was indicted upon a charge of cutting timber

unlawfully from the same lands and premises, upon

which the alleged trespasses complained of in this action

are founded, at the April Term of the United States

District Court, for the District of Idaho. That he was

thereafter arrested thereon and appeared in said Court.

A copy of the indictment is hereto annexed and made

part hereof, marked Exhibit " x\," that such proceedings

were afterwards had, a judgment was duly given and ren-

dered in favor of the said defendant, and he has been

fully acquitted and discharged of said offense, and of

said trespass thereb}-.

Wherefore, defendant pleads the judgment of said

Court iu full discharge of said cause of action and in

bar of all right of action on acconnt thereof.
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For a further special defense this defendant denies

that the persons named as defendants were or are or ever

have been partners under the name and style alleged, or

in any name or style, or that they were a partnership in

any business, or name or style whatever.

Wherefore, defendant prays judgment that he be

hence dismissed.

McBRIDE & ALLEN. •

State of Washington,
\

County of Spokane. j

John R. McBride, being first duly sworn deposes as

follows :

I am one of the attorneys for the defendant in this

action and have read the foregoing complaint, and know

the contents thereof, and the same is true as I verily

believe. I further state that the said John H. Stone,

defendant, is not now within this county, and I make

this af&davit on account of his absence therefrom.

JNO. R. McBRIDE.

Subscribed and sworn to before me this 8th day of

August, 1892.

A. Reeves Ayres,

Clerk U. S. Circuit Courts Dist. of Wash,

By A. H. Kenyon, Deputy.

Endorsement.

Dist. Court of the U. S. Dist. of Washington, E.

Division.

United States of America, plaintiff, vs. John H. Stone,

et al., defendants. Separate answer of John H. Stone.
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Filed Aug. 9th, 1892, in the U. S. District Court,

R. M. Hopkins, Clerk, by A. H. Kenyon. McBride &
Allen, Attys. for Deft. Stone.

Due service, by copy, of within answer admitted this

17th day of August, 1892.

P. H. Winston, Atty. for Plaintiff.

The United States of America,
District of Idaho.

/;/ tJie District Court of the United States^ in and

for the District of Idaho.

April Term, A. D. 189!^.

The United States,

vs.

John H. Stone,

Defendant.

John H. Stone is accused by the Grand Jury of the

United States within and for the District of Idaho, duly

summoned, sworn and empanelled, upon their oaths by

this indictment, of the crime of unlawfully cutting

timber upon the public lands of the United States,

committed as follows, to-wit

:

The said John H. Stone, at Kootenai County, in

what was formerly the Territory of Idaho, now the

District of Idaho, did on the first day of December,

A. D. 1888, and thereafter on divers other days continu-

ally from the said first day of December, a. d. 1888,

and up to and including the 2d da}'' of July, A. D.
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1890, unlawfully enter upon the public lauds of the

United States within the said Kootenai Count}', to-wit

:

the even numbered sections in townships fifty-two north,

range four, west Boise Meridian, fifty-three north, range

two, west of the Boise Meridian, and fifty-two north,

range three, west of the Boise Meridian ; said lauds

being then and there the propert}/ of the United States,

and did then and there unlawfully, wilfully and felon-

iously, cut and remove and cause and procure to be cut

and removed from said lauds, fifty thousand timber trees

then and there being and growing upon said lands, said

timber trees consisting of pine and fir trees, and being

then and there the property of the United States, of

the value of fifty thousand dollars, with the intent

then and there, and thereby on the part of him, the

said John H. Stone, to export dispose of, use and

employ said timber trees, cut and. removed and caused

and procured to be cut and removed from the afore-

said public lands of the United States, as aforesaid, in

a manner other than for the use of the Navy of the

United States, against the peace and dignity of the

United States, and contrary to the form, force and effect

of the United States Statute in such case made and

provided.

FREMONT WOOD,
[/. S. Di'sL Attorney.

James A. Pinney,

Foreman U. S. GrandJury.

Names of witnesses examined before the United

States, Grand Jury upon the finding of the foregoing

indictment.

M. J. Haley.
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United States of America,
District of Idaho.

I, A. L. Richardson, Clerk of the United States

Circuit Court for the District of Idaho, do hereby

certify that the foregoing copy of Indictment has been

by me compared with the original, and it is a correct

transcript therefrom, and of the whole of such original

as the same appears on file at my office and in my

custody.

In testimony whereof, I have hereunto set my hand

and affixed the seal of said Court at Boise City, in said

District, this 19th day of Oct., 1891.

(Seal.) A. L. Richardson, Clerk.

Endorsement.

No. 210. In the United States District Court in and

for the District of Idaho.

The United States vs. John H. Stone, defendant.

Indictment. A true bill, James A. Pinne}^ Foreman

U. S. Grand Jury. Fremont Wood, U. S. Dist. Attorney.

Presented by the foreman in open Court and filed in

the presence of the Grand Jury, this 30th day of April,

A. D. 1891.

A. L. Richardson, Clerk.

To which answer the plaintiff filed its demurrer as

follows :

hi the District Court of the United States, District of

Washington, Eastern Division, Ninth Circuit.
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United States of America,

zjs.
Plaintiff,

John H. Stone, Edward Noonan i

and W. G. KeglER, doing busi-

ness as Spokane Fuel Com-

P^"y' Defendants.

And now comes the United States, the plaintiff, by

P. H. Winston, its attorney, and demurs to the separate

answer of defendant John H. Stone, for insufS.ciency, in
'

not stating facts sufficient to constitute a defense.

P. H. WINSTON,
U. S. Atty. and Atty^for Plaintff.

Endorsement.

In the District Court of the United States, District of

Washington, Eastern Division. No. 89.

United States of America, plaintiff, vs. Spokane Fuel

Co., defendants.

Demurrer to answer of John H. Stone."

After argument, the Court took the matter under

advisement and on the fifth day of April, 1893, delivered

its decision thereon, and sustained said demurrer ; to

which ruling and decision the defendant Stone then and

there excepted.

And be it remembered : That afterwards, to-wit, on

the 15th day of April, 1893, ^'^^^ action, the case of the

United States of America vs. John H. Stone, came on

regularly for trial, before the Court, and on motion
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of the plaintiff, and on motion of the United States

District Attorne}^ on behalf of plaintiff, the Court

made an order consolidating this Action with the action

of the plaintiff in this Court, entitled " The United

States of America, plaintiff, vs. John H. Stone, Edward

Noonan and W. G. Kegler, doing business as the

Spokane Fuel Company, defendants," the said action

bsing No. 89, on the Register of Actions in this Court,

and ordered that the said actions be tried together.

•And thereafter a jury was called and examined, and all

challenges for cause to the same having been determined

the Court directed the respective parties, plaintiff and

defendants, to proceed with their peremptory challenges,

if any they had, to said jurors. Whereupon the defen-

dant Stone exercised his challenges upon said panel to

the numbei of three. That afterwards the jury em-

panelled, having been passed for cause, consisted of 12

persons, to-wit

:

I. John McKenrley. 2. J. D. Hamilton.

3- S. C. Collins. 4- J. C. DeHaven.

5- John Giffin. 6. S. L. VanMaster.

7- Ben Hansen. 8. Charles Falding.

9- L- A. Fulquartz. 10. A. J. Squires.

I. A. A. Sage. 12. J. H. Long.

That thereupon the defendants Stone and Noonan

peremptorily challenged John Giffin, one of the jurors,

upon the ground that the defendants were entitled to

challenge peremptorily in each of the cases on trial,

three jurors, and that they desired to exercise said

challenge upon said juror in the said cause. No. 89, on

behalf of said defendants. The plaintiff objected to
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the challenge to said juror, and to any further per-

emptory challenges to the jury, by the defendants, or

either of them, on the ground : that having already

challenged three jurors, in the trial of these consoli-

dated cases, their challenges were exhausted ; and the

Court sustained the objection, and denied the challenge,

and permitted the said juror to remain upon the panel.

To which ruling and decision, the defendants then and

there excepted.

The jury being sworn to try the said cause together,

the trial herein proceeded, and the causes were heard

upon the complaint and amended answer of the case of

"The United States vs. Stone," and upon the complaint

and answer in the consolidated case of " The United

States vs. The Spokane Fuel Company." Whereupon

to sustain the issues lupon the part of the plaintiff a

large number of witnesses were sworn on its behalf and

testified ;
said trial proceeding from day to day until

the close of the sitting on the 19th day of April, 1893,

and the plaintiff rested its testimony in behalf of said

actions. And thereafter on the 20th of April, 1893,

the said trial was proceeded with, and the said defendant

Stone, to sustain the defense on his part, offered in

evidence the following documents, to-wit

:

" The United States of America,
(

District of Idaho.
\

In tJie District Court of the Uiiited States^ in ajid

for the District of Idaho.
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April Term, A. D. 1891,

The United States,

vs.

John H. Stone,

Defendant.

\

John H. Stone is accused by the Grand Jury of the

United States within and for the District of Idaho, duly

summoned, sworn and empanelled, upon their oaths by

this indictment, of the crime of unlawfully cutting

timber upon the public lands of the United States,

committed as follows, to-wit

:

The said John H. Stone, at Kootenai County, in

what was formerly the Territory of Idaho, now the

District of Idaho, did on the first day of December,

A. D. 1888, and thereafter on divers other days and con-

tinuously from the said first day of December, A. D, 1888,

up to and including the 2d day of July, A. d. 1890, un-

lawfully enter upon the public lands of the United

States within the said Kootenai County, to-wit : the even

numbered sections in townships fifty-two north, range

four, west Boise Meridian, fifty-three and fifty-two north,

range three, west of the Boise Meridian ; said lands

being then and there the property of the United States,

and did then and there unlawfully, wilfully and felon-

iously, cut and remove and cause and procure to be cut

and removed from said lands, fifty thousand timber trees

then and there being and growing upon said lands, said

timber trees consisting of pine and fir trees, and being

then and there the property of tlie United States, of
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the value of fifty thousand dollars, with the intent

then and there, and thereby on the part of him, the

said John H. Stone, to export dispose of, use and

employ said timber trees, cut and removed and caused

and procured to be cut and removed from the afore-

said public lands of the United States, as aforesaid, in

a manner other than for the use of the Navy of the

United States, against the peace and dignity of the

United States, and contrary to the form, force and effect

of the United States Statutes in such case made and

provided.

FREMONT WOOD,
U. S. DisL Attorney,

James A. Pinney,

Foreman U. S. GrandJury

.

Names of witnesses examined before the United

States, Grand Jury upon the finding of the foregoing

indictment.

M. J. Haley.

Endorsement.

No. 210. In the United States District Court in and

for the District of Idaho. The United States vs. John

H. Stone, defendant.

Indictment. A true bill, James A. Pinney, Foreman

U. S. Grand Jury. Fremont Wood, U. S. Dist. Attorney.

Presented by the foreman in open Court and filed in

the presence of the Grand Jur}^, this 30th day of April,

A. D. 1891.

A. L. Richardson, Clerk.
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In the District Court^ of the United States for the

District of Idaho.

September Term, 1891.

Present, Hon. Jas. H. Beatty, Judge.

Monday, November 2d, 1891.

Crime No. 2 10.

The United States,

vs. \ Cutting Timber Unlawfully.

John H. Stone, J

On this day the defendant herein came into Court in

person and by his attorneys, John R. McBride and L.

Vineyard, Esqs., to be arraigned upon the true bill of

indictment heretofore presented against him by the

Grand Jury. Being asked if John H. Stone was his

true name, the defendant answered that it was ;
there-

upon the formal reading of the indictment was waived

and defendant furnished a copy thereof. Ordered,

that deft plead to said indictment at 2 o'clock P. m. on

to-morrow, the 3d inst.

Tuesday, November 3rd, 1891.

Crime No. 210.

The United States,

vs. \ Cutting Timber Unlawfully.
I

John H. Stone. )

On this day the deft herein by his attorney filed a

demurrer to the indictment in said cause.
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Thursday, November 12th, 189 1.

Crime No. 210.

The United States, ^

vs. \ Cutting Timber Unlawfully.
I

John H. Stone. J

On this day the defendant's demurrer to the indict-

ment in this cause and in seven similar causes, to-wit

:

No. 225, The United States v. John Hall and John H.

Stone. No. 232, The United States v. Charles A. Gallo-

way and John H. Stone. No. 230, The United States v.

Wm. G. Powers, et al. No, 215, The United States vs.

John Shafer, et al. No. 214, The United States vs.

Angus Monroe, et al.. No. 211, The United States vs.

Sven Jensen, et al. No. 228, The United States vs.

Thos. J. Imbody, et al., came regularly on to be heard,

Jno. R. McBride, L. Vineyard and Albert Hagan, Esqs.,

appearing as counsel for the defendants, and the de-

murrers ; and Fremont Wood, U. S. Attorney, and

Edgar Wilson, Special U. S. Attorney, for the United

States and against said demurrers, the further hearing

of the same was adjourned until to-morrow the 13th inst.

Friday November 13th, 1891.

Crime No. 210.

The United States, 1

I

vs. ) Unlawfully Cutting Timber.
I

John H. Stone. J

The argument on the demurrer to the indictment

herein and in seven similar causes, adjourned on yester-

day for further hearing was this day continued by

Fremont Wood, Esq., U. S. Attorney, on behalf of the
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plaintiff, and conclnded by Albert Hagan, Esq., on

behalf of the defendants, after which said demurrers

were submitted and taken under advisement, by the

Court.

Monday, November, i6th, 1891.

Crime No. 210.

The United States,
]

vs. ) Cutting Timber Unlawfully.
I

John H. Stone. J

On this da}^ was announced the decision of the Court

on the demurrer in the indictment herein heretofore

argued and submitted. Ordered that said demurrer be

and the same is hereby overruled. To which ruling the

defendant by his counsel then and there excepted, and

the said defendant being present and being asked for

his plea pleaded that he is not guilty of the offense

charged in the indictment. Ordered that said cause be

set for trial on the first Monday in February next.

Monday, February ist, 1892.

Crime No. 210.

The United States, ^

vs. > Cutting Timber Unlawfully.

John H. Stone. J

It appearing satisfactorily to the Court, that Geo.

Hungerford, has been subpoenaed as a witness on behalf

of the United States in the above entitled cause, and

that he has failed to appear, on motion of the U. S.

Attorney, ordered that an attachment issue for said

witness, returnable forthwith, to show cause why he
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should not be punished for contempt, for his failure to

obey said subpoeua, and the writ was issued accordingly.

Tuesda}', February 2d, 1892.

Crime No. 210.

The United States, ]

vs. V Cutting Timber Unlawfully.

John H. Stone.

Now came the U. S. Attorney and moved the Court

to consolidate the following entitled causes with this

cause for trial, to-wit : No. 230, The United States vs.

Wm. G. Powers and John H. Stone; No. 211, The

United States vs. Sven Jansen and John H. Stone ; No.

213, The United States vs. Alexander A. McDonald and

John H. Stone ; No. 226, The United States vs. Charles

Shaw and John H. Stone; No. 227, The United States

vs. Hiram Price and John H. Stone; No. 231, The

United States vs. Geo. Stonebraker and John H. Stone
;

No. 214, The United States vs. Angus Monroe and

John H. Stone; and No. 286^, the United States vs.

John H. Stone, which motion was opposed by defen-

dant's counsel, and after argument by the respective

counsel, said motion was submitted, and taken under

advisement by the Court.

Wednesday, February 3d, 1892.

Crime No. 210.

The United States,
]

z'S. y Cutting Timber Unlawfully.

John H. Stone.

On this day was announced the decision of the Court

on the motion to consolidate Crime Nos. 230, 211, 213,
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226, 227, 231, 214, and 286^ with this cause for trial,

to the effect, that said motion be sustained and ordered

that said causes be consolidated with this cause for trial.

Thursda}^ February 4th, 1892.

Crime No. 210.

The United States, 1
I

vs. ) Cutting Timber Unlawfully.
I

John H. Stone. J

By direction of the Attorney General of the United

States, and on motion of the U. S. iVttorney, ordered

that H. E. McElroy, be and is hereby appointed Re-

porter to take the testimony in this cause, and the

causes consolidated herewith for trial. Thereupon said

cause together with the causes heretofore consolidated

with this cause for trial came regularly on to be heard

and tried before the Court and jury. Fremont Wood,

U. S. Attorney, and Edgar Wilson, Assistant to the U.

S. Attorney, appearing as counsel for the United States,

and Messrs, Allen and Jno. R. McBride, Albert Hagan

and L. Vineyard, Esqs., for the defendant, John H.

Stone ; the said defejadant Stone being in Court in

person. The defendant by his counsel here moved the

Court, that plaintiff be required to elect upon which

case plaintiff will proceed to trial, which motion was by

the Court overruled. To which ruling the said defen-

dant, by his counsel, then and there excepted in due

form of law. The clerk under direction of the Court,

proceeded to draw from the jury box, the names of

twelve persons, one at a time to serve as a jur}' in said

cause. Geo. Pettiugill, a person drawn from the box

and sworn was excused for cause. Geo, M. Winkler,
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R. P. Chattiii and Saiiinel Jackson, persons drawn trom

the box and sworn were excnsed on peremptory chal-

lenge by plaintiff's connsel. Jos. C. Stiaughn, a

person drawn from the box, was excnsed on peremptory

challenge by connsel for defendant, and the following

are the names of the persons drawn from the box, sworn

on voir dire, passed upon, accepted by counsel for re-

spective parties, and sworn by the Clerk to well and

truly try said cause and a true verdict render therein,

according to the law and evidence, to-wit : Hugo Bay-

house, C. P. Oliver, Henry Clifton, Edward Strauss,

Wm. Gardner, B. F. Swalley, H. P. Linder, I. N.

Costin, Tim Regan, J. P. Utley, P. Gallagher, and J. P.

Chinn.

The Clerk under direction of the Court read the

indictments to the jury, and stated the plea of the

defendant. Stone. On motion of the U. S. Attorney,

ordered that during the trial of these causes the jury

be kept together, and in charge of bailiffs of the Court,

and their meals and lodging be furnished by the Marshal

at the expense of the United States. The following

named persons were sworn, examined and cross-ex-

amined as witnesses on behalf of plaintiff, to-wit

:

Simon Openheimer and W. P. Shafer, after which the

Court admonished the jury, placed the same in charge

of sworn officers of the Court, and adjourned the

further hearing of said causes until to-morrow the

5th inst.
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Friday, February 5th, 1892.

Crime No. 210.

The United States,
Cousolidated for trial with

Nos. 230, 211, 213, 226,

227, 231, 214 and 286)^.

vs.

John H. Stone.

The trial of these cau.se.s consolidated for trial, ad-

journed on yesterday for further hearing was this day

resumed. Jury called and found to be present, and the

respective attorneys of record, and the defendant in

person being in Court. The following named persons

were sworn, examined and cross-examined, as witnesses

on behalf of plaintiff, to-wit : M. J. Haley, James F.

Russell and Martin J. Gillis, and during the cross-ex-

amination of the latter named witness the Court

admonished the jury, and placed the same in charge of

sworn officers of the Court and adjourned the further

hearing of said cause until to-morrow, the 6th inst.

Saturday, February 6th, 1892.

Crime No. 210.

The United States,
] ^ : ^ ^ a c ^ • ^ -^u' Consolidated for trial with

vs. y Nos. 230, 213, 226, 227,

T -rj- c 231, 211, 214 and 286^^.
John H. Stone. J

o ^ ^ ^ /

The trial of these causes adjourned on yesterda)^ for

further hearing was this day resumed. Jury called and

found to be present ; the respective attorneys of record,

and the defendant in person being in Court. The fol-

lowing named persons were sworn, examined and cross-

examined, as witnesses on behalf of plaintiff, to-wit

:

Martin J. Gillis, concluded; A. A. McDonald, M. W.

Kelley and John Shafer, after which the Court adnion-
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islied the jury, placed the same in charge of sworn

officers of the Court, and adjourned the further hearing

of said cause until Monday, the 8th inst., at 10 o'clock

A. I\I.

Monday, February 8th, 1892.

Crime No. 210.

The United States, 1 ^ tj ^ j vu at
'

I

Lonsolidated with Nos. 230,
vs. )- 213, 226. 227, 231, 211,

T TT o I
214 and 2863^.

John H. Stone. j
^ ^

The trial of these causes adjourned on Saturday, the

6th inst. for further hearing, was this day resumed-

Jury called and found to be present, and the respective

attorneys of record, and the defendant in person being

in Court. The following named persons were sworn,

examined and cross-examined as witnesses on behalf of

plaintiff, to-wit : Wm. G. Powers, Chas. Shaw, Sven

Jansen, Angus Monroe, Geo. Hungerford, Marshall

Jones, and Thomas Harland, after which the Court ad-

monished the jury, placed the same in charge of sworn

officers of the Court and adjourned for further hearing

of said cause until to-morrow the 9th inst.

Tuesday, February 9th, 1892.

Crime No. 210.

The United States, 1 ^ ^^J ^ a -^i xtConsolidated with Nos. 230,
Z'S. > 213, 226, 227, 231, 211,

T TT o^ 214 and 2865^.
John H. Stone. J

The trial of these causes adjourned on yesterday for

further hearing was this day resumed. Jury called and

found to be present, and the respective attorneys of

record and the defendant in person being in Court.
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The following named persons were sworn, examined

and cross-examined, as witnesses on behalf of plaintiff,

to-wit : J. B. Casner, S. B. Smith, A. D. Robertson,

Aau't McNaughton, R. L. Ferbreche and Clias. Freder-

ick, and the plaintiff rests. Here the Conrt admonished

the jur}', placed the same in charge of sworn officers of

the Court and adjourned the further hearing of said

cause until to-morrow, the loth inst.

Wednesday, February loth, 1892.

Crime No. 210.

The United States, "1 ^ ^^A ^ ^ -.i at
' Consolidated with Nos. 230,

vs. } 213, 226, 227, 231, 211,

T TT o^ ^ I
214 and 286^.

John H. Stone. J

The trial of these causes adjourned on yesterday for

further hearing was this day resumed. Jury called and

found to be present, the respective Attorneys of record

and the defendant in person being in Court. The

following named persons were sworn, examined and

cross-examined as witnesses on behalf of defendant

to-wit: John H. Stone, and Henry Malder, after which,

the Court admonished the jury, placed the same in

charge of sworn officers of the Court, and adjourned

the further hearing of said cause until to-morrow, the

nth inst.

Thursday, February nth, 1892.

Crime No. 210.

The United States, 1 ^ ^A ^ a -^i at
'

I

Consolidated with Nos. 230,

vs. y 213, 226, 227, 231, 211,

John H. Stone. 214 and 286^.
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Tlie trial of these causes adjourned on yesterday for

further hearing was this day resumed, jury called and

found to be present; the respective attorneys of record

and the defendant in person being in Court. The

following named persons were sworn,; examined and

cross-examined as witnesses on behalf of defendant,

to-wit : T. J. Inibody, Charles Galloway, John Lyons,

Rob't McClellan, H. D. Linton, Edward Know, N. S.

Harlan, S. L. Smith, C. M. Benson and John H. Stone,

and the defense rest here. M. J. Haley was recalled

and examined in rebuttal and the evidence and testimony

closed. Here the Court admonished the jury, and

adjourned the further hearing of said cause until

to-morrow the 12th inst.

. Friday, February 12th 1892.

Crime No. 210.

The United States,
] ^ ^•A ^ a -^.u xt

'
j Consolidated with Nos. 230,

vs. ) 213, 226, 227, 231, 214,

T TT o I

and 286^.
John H. Stone. j

^

The trial of these causes adjourned on yesterday

for further hearing was this day resumed. Jury called

and found to be present ; the respective attorneys of

record, and the defendant in person being in Court.

The Conrt and jury were addressed by Fremont Wood,

U. S. Attorney, on behalf of the plaintiff, followed by

Albert Hagan and Jno. R. IMcBride, Esqs., on behalf

of defendant. After which the Court admonished the

jury, placed the same in charge of sworn officers of the

Court and adjourned the further hearing of said cause

until to-morrow the 13th inst. at 10 o'clock A. M.
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Saturda}', February 13th, 18-^2.

Crime No. 210.

The United States, ] .^ ^^ , a vi m' Consolidated with Nos. 230,

vs. > 213, 226, 227, 231, 214 and

John H. Stone. )
^^^^•

The trial of these causes adjourned on yesterday for

further hearing was this day resumed. Jury called and

found to be present, the respective attorneys of record,

and the defendant in person being in Court. Bdgar

Wilson, Asst. U. S. Attorney, concluded the argument

on behalf of plaintiff, and said jury after being in-

structed by the Court, retired to their room to consider

of their verdict, in charge of an officer of the Court,

who was first duly sworn.

Now came the jury, and called and found to be

present, the respective attorneys of record and the de-

fendant in person being in Court. Being asked if they

had agreed upon a verdict they, through their foreman,

stated that they had, and presented their written verdict

in the words following, to-wit

:

"In the District Court of the United States in and

for the District of Idaho.

No. 210, The United States vs. John H, Stone.

No. 230, The United States vs. Wm. G. Powers and

John Stone.

No. 211, The United States vs. Sven Jansen and John

H. Stone.

No. 213, The United States vs. Alexander McDonald

and John H. Stone.

No. 226, The United States vs. Chas. Shaw and John

H. Stone.



7's. John H. Stone. 63

No. 227, The United States vs. Hiram Price and John

H. Stone.

No. 231, The United States vs. Geo. Stonebreaker

and John H. Stone.

No. 214, The United States vs. Angns Monroe and

John H. Stone.

No, 2S6J/2, The United States vs. John H. Stone.

We, the jnry in the nine above entitled cases con-

solidated for the pnrpose of trial, find the defendant,

John H. Stone, not gnilty.

P. Gallagher, Foreman.

Which verdict was recorded by the clerk and read to

the jury who confirmed the same. Thereupon the

Court discharged said jury, from the further consider-

ation of said causes, and ordered that the defendant

John H. Stone be discharged and his bail exonerated in

each of said causes.

The United States of America, )

District of Idaho. j

"^

I. A. L. Richardson, Clerk of the United States Dis-

trict Court for the District of Idaho, do hereby certify

that the foregoing copy of Journal entries in cause No.

210, The United States vs. John H. Stone, has been

by me compared with the original, and that it is a cor-

rect transcript therefrom, and of the whole of such

original, as the same appears of record at my office and

in my custody.

In testimnoy whereof, I have hereunto set my hand

and affixed the seal of said Court at Boise City, in said

District this first day of April, 1893.

(Seal.) A. L. Richardson, Clerk.
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United StatEvS of America,
ss

District of Idaho.

I, James H. Beatty, Judge of the District Court of

the United States, in and for the District of Idaho, do

hereb}' certify that A. L. Richardson, whose genuine

signature is affixed to the foregoing certificate is, and

was at the time of signing the same the clerk of said

Court, duly authorized by law to make such certificate
;

that he is the legal keeper of said record, and that the

foregoing attestation is in due form.

Witness m}^ hand, this nth day of April, 1893.

JAS. H. BEATTY, >^ir^.

United States of America, ]

District of Idaho.
j

I, A. L. Richardson, Clerk of the District Court of

the United States in and for the District of Idaho, do

hereby certify that the Hon. James H. Beatty, by whom

the foregoing attestation was made, and whose genuine

signature is subscribed thereto, was at the time of signing

the same, and still is. Judge of the District Court of

the United States in and for the District of Idaho, duly

commissioned and sworn, to whose acts, as such, full

faith and credit are due.

Witness my hand and the seal of said Court this nth

day of April, 1893.

(Seal.) A. Iv. Richardson, Clerk.

To the introduction of which, the plaintifi", by its

counsel objected, on the ground that the same was

irrelevant and immaterial, and neither admissible in
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bar of this action, or as evidence; which objection was

sustained, and to which ruling aud decision the said

defendants then aud there excepted, and the same were

excluded from the jury.

The defendants then gave in evidence, copies of the

articles of incorporation and proofs of organization of

the Spokane & Palouse Railway Company, duly cer-

tified by the Department of the Interior, from which it

appeared that the said corporation was duly organized

for the purpose of constructing and operating a line of

railwa}', for the carriage of freight and passengers, from

Marshall in the county of Spokane, in the Territory,

now State of Washington, to Lewiston, in the Territory,

now State of Idaho ; from which there was read to the

jury the following:

The Spokane & Palouse Railway Company,

Construction Deprrtment.

Spokane Falls, W. T., April 6, 1886.

The Honorable L,. Q. C. Lamar,

Secretary of the Interior,

Washington, D. C.

Dear Sir—Please find enclosed :

1. A copy of the Articles of Incorporation of The

Eastern Washington Railway Company.

2. A copy of the Supplemental Articles of Incor-

poration, changing the name to that of the Spokane &
Palouse Railway Company.

3. A copy of the Territorial law under which this

Company was organized, with the certificate of the

Secretary of Wasliington Territory, that the same was

correct.
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4. A certificate of the Secretary of the Territoiy

relating to the filing of both the original "Articles of

Incorporation " and the " Supplemental Articles of In-

corporation."

5. The official statement of the Secretary of this

Company that the organization has been completed, and

that the Company is fully authorized to proceed with

the construction of the road, etc.

6. A true list showing the names and designations

of the respective officers of the Company at the date of

the proof at the Department.

7. Map of the location of the line of the Spokane

& Palouse Railway Company, with the requisite cer-

tificates '' or due proofs " and verification of the afore-

said map.

Very respectfully,

A. M. Cannon,

President Spokane & Palouse Raihvay Co^npany.

Endorsement.

Cannon, A. M., Spokane Falls, Wash. Ty. Apl. 6th,

1886. Enclosed copy of Articles of Incorporation, and

due proofs. Also map of Eastern Wash. Ry. Co., now

Spokane & Palouse Ry. Co., as per Amended Articles

enclosed. Papers ret'd for completion April 14, 1886.

A. M.

Department of the Interior, May 3, 1886.

Respectfully referred to Comr. Land Office who will

inform the Company that the papers are in proper

form, and are satisfactory to the department. May

referred for report. G. A. Jenks, Assistant Secretary.
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May 1 1 til, 1886.

Cannon advised that due proofs are satisfactory. File

with right of way papers. ReED.

Department of the Interior,

General Land Office,

Washington, D. C, April 12, 1893.

I, S. W. Lanieroeux, Commissioner of the General

Land Office, do hereby certify that the annexed copy of

Articles of Incorporation, and due proofs of organization

of the Spokane & Palouse Railway Company, under

Act of March 3d, 1875, filed in the General Land Office

April 26th, 1886, and approved by the Honorable Secre-

tary/ of the Interior, May 3d, 1886, is a true and literal

exemplification from the original of said papers now on

file in this office.

In testimony whereof I have hereunto subscribed my
name and caused the seal of this office to be affixed at

the city of Washington, on the day and 3'ear above

written.

(Seal) S. W. Lameroeux,

Commissioner of the General Land Office.

The defendants then offered, and there was then

received in evidence a certified copy of the Articles of

Incorporation and proofs of organization for the Central

Washington Railroad Company, a corporation duly

organized under and by virtue of the laws of the

Territory, now State of Washington, which said Com-

pau}' was for the purpose of constructing a railroad
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from Cbene}' on the Nortlieru Pacific Railroad, County

of Spokane, Territory now State of Washington, to

a point in section tliirt3^-four (34), township twenty-

five (25) north, range twenty-seven (27) east, in Donglas

Count}-, Territory of Washington, a distance of 117

miles ; which said Articles of Incorporation were duly

certified by the officers of the United States Land Office,

at Washington, b}/ the following endorsements, and

documents attached thereto, to-wit

:

Department of the Interior,

General Land Office,

Washington, D. C, Nov. 19, 1888.

Hon. W. F. Vilas,

Secretary of the Interior.

Sir—I have the honor to submit herewith Articles of

Incorporation, and due proofs of organization, filed by

the Central Washington Railroad Company, under Act

Mar. 3, 1875, and would recommend that said papers be

received and placed on file.

Also one map in three sections, showing the definite

location of said Company's road, from a point at Cheney

in section 18, Town. 23 N, Range 42 E, to a point in

Section 34, Town. 25 N, Range 27 E, Douglas County,

Washington Territory, a distance of 117.37 miles.

Said map has been examined in connection with the

lines of the public surve3^s and found to agree therewith

in all essential particulars. It is properly executed,

and authenticated, as required by the rules and regu-

lations, and the line of route indicated thereon does not

fall within the limits of any Indian, Militar}', or other

Government reservation. The approval of said map is
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accordingly recommended, subject to all existing pos-

sessory rights, etc.

Very respectfully,

S. M. Stockslager,

Commissioner.

Endorsements.

Received 1^8488. General Land Office. Nov.21,1888.

92177. Department of Interior, L. & R. R. Div. Re-

ceived Nov. 20,1888,

Nov. 19, 1888.

Commissioner of the General Land Office.

Submits Articles of Incorporation and due proofs of

organization of the Central Washington R. R. Co. and

recommends the placing of same on file.

Also I map in three sections and recommends the

approval of the same under Act Mar. 3, 1875, subject

to certain existing rights, etc.

No present answer. File with right of way papers.

Reed.
F. McM. A. M.

Department of the Interior.

Nov. 20, 1888.

Respectfully returned to the Commr. of the Gen'l

Land Office for filing. The papers are in proper form

and in substantial compliance with the regulations, and

are acceptable to the Department. The Commr. will so

inform the Company.

The maps are approved and returned.

D. L. Hawkins, Asst. Secretary.
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Department of the Interior,

General Land Office,

Washington, D. C, April 12th, 1893.

I, S. \V. Lameronex, Commissioner of the General

Land Office, do hereb}' certif}^ that the annexed copy of

Articles of Incorporation, and due proofs of organization

of the Central Washington Railroad Co. under Act of

Alar. 3, 1875, filed in the General Land Office by letter

from the R. & R., Spokane Falls, Washington, dated

Nov. 3, 1888, and approved by the Hon. Secretary of

the Interior, Nov. 20th, 1888, is a true and literal ex-

emplification from the original of said papers now on

file in this office.

In testimony whereof, I have hereunto subscribed my
name, and caused the seal of this office to be affixed at

the cit}^ of Washington on the day and year above

written.

(Seal) S. W. Lamerouex,

Commissioner' of the General Land Office.

Mr. John H. Stone, defendant, called as a witness in

his own behalf, and having been duly sworn, testified

as follows :

Examined in chief by Mr. McBride.

Q. Are you the defendant in this case ?

A. I am.

Q. Where do 3'ou reside ?

A. In Spokane, Washington.

Q. How long have you resided here ?

A. Since about the year 1886.
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Q. During that time what has been your business?

A. Lumbering, and contracting in general.

Q. In what section of the country/ ?

A. In Northern Idaho, and Eastern Washington,

principally.

Q. Were you employed in the years 1888, '89 and

'90 on the Northern Pacific Railroad line in the busi-

ness of logging ?

A. Yes sir,

Q. Were you engaged in any other business in con"

nection with that of logging ?

A. Yes sir, tie contracting.

Q. At what point was your business during those

years ?

A. The ties were cut all the way from Spokane Falls

through Kootenai County, Idaho; the logging was done

from the Idaho line as far as Granite Station, Idaho
;

and not but a very little in Washington.

Q. What authority had you from the Northern Pa-

cific Railroad Company for the use of timber upon its

lands along the line of its road ?

A. I had authority to take timber from the railroad

sections all saw timber and timber used for ties between

Spokane Falls and Granite, Idaho.

Q. Where is Granite, Idaho ?

A. Granite, Idaho, is about fifty miles east of Spo-

kane Falls, in Kootenai County.

Q. Is it a station along the line of the Northern

Pacific Railroad ?

A. A station oii the Northern Pacific Railroad, yes,

sir.
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Q. Where is it with reference to the points indicated

on this diagram here (referring to diagram heretofore

used on trial) ?

M. Winston—Was the authority you speak of from

the Northern Pacific Railroad in writing, sir ?

A. I do not know whether it was a written or a

verbal contract in regard to some of it.

Mr. Winston—I understand you to say that you

cannot tell us now whether or not it was in writing ?

A. I am speaking, Colonel, now witli reference to

the same logs.

Mr. Winston—I understand you to say that you

cannot tell whether the authority from the Northern

Pacific Railroad Company to cut timber from its lands

was or was not in writing ?

A. I think for the saw logs it was a verbal contract.

Q. (Mr. McBride.) You are not speaking now of

anything but the saw logs.

A. I am speaking now of nothing but the saw logs

—not the ties (Indicating on map). Well, along that

road there, Judge, I have a map here of my own which

will perhaps assist me in finding it on this one here.

This is a very poorly gotten up map that you have here,

Q. This is merely for the purpose of identifying the

location of the station. Granite.

A, Granite station I think comes in Township 53,

Range 3, west of the Boise Meridian, and is in section 3-

Q. Can you find it on this m;ip or diagram here

—

this one has been used throughout the trial—

?
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A. It don't seem to be marked on here—the township

don't seem to be marked on this map. Anyway, it is

Township 53, Range 3 west, and it comes in Section 3.

(Indicates on map.)

Q. Now, point to the jury on this diagram where

Granite Station is, as near as you can point it out ?

A- (Indicates point on map.) Here is Granite

Station, in 53, 3, and is in section 3.

Q. How far is Granite Station from the place known

as Stone's Switch ?

A. Stone's Switch comes in Section 15—three miles

about—about three or four miles.

Q. Where did you do your work ?

A. My headquarters and office were in Section 15 at

Stone's Switch.

Q. The description in Township 53, Range 3 west,

Section 15?

A. Yes, Township 53, Range 3, Section 15.

Q. Now, Mr. Stone, what was your business at that

point—state what it was in a general way ?

A. Logging, principally.

Q. Logging, principally ?

A. Principally, yes sir.

Q. Did you cut any ties ?

A. I did cut ties ; the ties were cut there on railroad

sections and on some others. The ties were cut on the

railroad sections in Township 53.

Q. You said there was some cut on other lands ?

A. We were speaking of the logs, not of the ties.

Q. You say that some of the ties that were cut were

not cut on railroad lands ?
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A. Yes sir, some ties were cut on other lands.

Q. When did you commence getting out ties, in

1889?

A. I think ni}' contract with the Central Washing-

ton was in 1888.

Q. I did not ask you when the contract was ; I asked

you when you commenced getting out ties ?

A. In 1888.

Q. What time in 1888?

A. I would not state the time of the year, but right

through the year.

Q. Did 3'ou commence in the winter, in January,

18SS, to get out railroad ties, or did you begin along in

the summer to get out ties ?

A. During the summer is my best recollection.

Q. Did 370U get out ties during the 3^ears 1888 and

1889, or either of those years for the Central Washing-

ton or the Spokane & Palouse Railroad Companies ?

A. I got out ties in both of those ^''ears for both of

those roads.

Mr. Winston— I object to this testimon\^ and for the

reason : I would Ike to enquire of counsel if they claim

under the law that this defendant had the right to

go upon the public lands of the United States to cut

railroad ties for both of those companies, lands that were

not the railroad lands of these two companies ?

Mr. McBride—No sir, but we claim the right to cut

the railroad ties in this location for tliese companies

—

the lands described in the compliint where it is alleged

we cut ties for these two railroads.

[Argument by counsel.]



7^s. John H. Stone. 75

The Court—You may proceed with this defense and

at the close of the testimony the Court will announce

its ruling. For the present I withhold ruling.

Q. Mr, Stone, had you authority from the Central

Washington and the Spokane & Palouse Railroads

or both of these roads as its agent to take timber off

the public lands for its road for construction purposes ?

A. Yes sir.

Q. How was that authority given ?

A. By an appointment.

Q. Have you it with you ?

A. Yes sir, If you will excuse me I will get it

(witness produces paper).

Mr. McBride—If the Court please we offer in evi-

dence the appointment of Mr. Stone as agent of the

Spokane and Palouse, and of the Central Washington

Railroad Companies signed by its chief engineer.

[Paper marked for identification, "Defts. Ident. No. 2."]

Mr. Winston—I object to the introduction of this

paper.

First, under the answer in this case it is not ad-

missible
;

Second, because the paper appears to be and purports

upon its face to be a power of attorney from one H. S.

Huson, chief engineer of said Railroad, to John H. Stone

to go anywhere upon the public lands of the United

States on the line of the Northern Pacific Railroad from

Cheney, Washington, to Kootenai County, Idaho, upon

the lands of the said road in Spokane County, Wash-

ington, and Kootenai County, Idaho Territory, and cut
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timber to be used in the construction of said Company's

line of railroad, that is, the Central Washington railroad.

.

[Argument b}' counsel.]

The Court—I will sustain the objection, first because

it is irrelevant, under the issues made up in this case.

.

The objection will be sustained to Defts. Iden No. i.

Mr. McBride—We ask an exception to your honor's

ruling.

The Court—Exception allowed.

Mr, McBride—We will make the same offer as to the

appointment from.the Spokane & Palouse Railroad.

The Court—Make your offer and the Court will rule

upon it.

Q. Mr. Stone, how long have you been engaged in

the business of cutting ties and jfurnishing ties to

.

railroad companies in this section of the country ?

A. Since 1885.

Q. Are you familiar with that section of country

lying between Marshall Junction and Kootenai County,

Idaho, or rather the section between Cheney, Washing-

ton, and Kootenai County the section where these

railroad ties were cut ?

A. I am.

Q. I will now ask you to state whether there is any

suitable timber for railroad ties at any point nearer to

Marshall Junction than the region of country where

those ties were cut ?

A. There is not.

Q. Is it the nearest available tie timber to that point ?

A. It is.
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Q. State where the neatest available tie timber is to

the Washington Central Railroad line—state, if you

know, where it is ?

A. Yes, the Idaho line.

Q. State where it is ?

A. Kootenai County, Idaho.

Q. Where is the line of the Washington Central

—

where does it run ?

A. It starts from Cheney.

Q. And runs in what direction ?

A. Runs to Cooley City, Washington.

Q. What direction, in a general way, I mean?

A. It is a little north of west, perhaps, west—a little

northwest.

Q. Are you acquainted with the character of the

country along that line of railroad ?

A. I am as far as Davenport.

.

Q. Where is the nearest available tie timber for con-

struction purposes, Mr. Stone, for ties for use in construc-

tion along that line of road ?

A. Kootenai County, Idaho.

Q. Is there any available tie timber along that line

of that road?

A. There is not, sir.

Q. For the construction of that road would it be

necessary to bring the ties from the distance you have

stated to the line of road, that is, to the vicinity of the

road itself for construction purposes ?

A. It would, sir.

Q. Would it be necessary to bring all the ties for

use in its construction from the distance stated to the
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vicinit}' of the road itself, in order to construct it through

the country through which it is constructed ?

A. It would, sir.

Q. Can you tell about the distance that section of

the country where this timber was cut is from Marshall

Junction to the nearest point on the Spokane & Palouse

Railioad?

A. Yes sir.

Q. About how far is it ?

A. Do you mean to the first point, the nearest point

to where this timber was cut, Judge ?

Q. To any point on that line of road.

A. Well, it is sixty miles from Marshall to Granite

Station.

Q. Is that west or easterly point ?

A. Yes sir.

Q. Now, how far is it to the nearest point ?

A. About twenty miles.

Q. Now, from Cheney, the nearest', point on the

Central Washington, how far is it?

A. The nearest point would be about twenty-nine

miles—yes, the nearest point would be about thirty-four

miles, or thirty-five, I believe, from Marshall Junction to

Cheney.

Q. And what is the greatest distance to where the

ties were cut ?

A. About sixty-five miles.

Q. What did you do in the matter of getting out

these ties that you furnished to these companies ?

A. The ties were all cut by contract, furnished to

me by contract.
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Q. Mr. Stone, now coming to the question about

the timber, the saw logs. Were you getting any timber

for lumber ?

Cross-Examination by Mr. Winston. (Relating to

the question of railroad ties.

Q. Mr. Stone, where does the Central Washington

Railroad begin—at what point ?

A. Cheney, Washington, is what I understand.

Q. Where does it run to ?

A. I have never been further than Davenport—to

Cooley City.

Q. Can you then state to this jury, that along the

line of this road, from the beginning to the end of its

line, under that information, that there is no timber

adjacent to it ?

A. There is no tie timber.

Q. How do you know if you have never been there ?

A. The timber used by the Central Washington and

the Spokane and Palouse Roilroads is tamarack and fir,

and there is none along its line of road.

Q. You say you don't know where it runs to—that

you have never been there ?

A. What runs to ?

Q. The Central Washington — you said in your

direct testimony that you never had been over the line

of this road at all yourself?
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A. I have been as far as Davenport,

Q. I just asked you if you knew where that road

runs to and you said you didn't know ?

A. I said I had only been as far as Davenport,

Colonel.

Q. Do you know where it runs to ?

A. Not by going up there.

Q. Do you know whether there is any tie timber

anywhere adjacent to that railroad?

A. I know that there was no timber so far as I have

reports which I found in the surveyor's office, no timber

at all of tamarack and fir.

Q. Do you know that personally ?

A. I know that personally, yes, sir.

Q. Where does this Spokane & Palouse Railroad

begin ?

A. The Spokane & Palouse, I think at Marshal

Junction.

Q. Where does it run to ?

A. One line runs as far as Moscow and Genessee

;

another one runs—way beyond Moscow quite a little

distance.

Q. I will ask you if there is any timber adjacent to its

line of road ?

A. Not of tamarack and fir.

Q. I will ask you if there is any timber that can be

used for ties adjacent to the line of the Spokane &
Palouse Railroad, anywhere along its incorporation,

from beginning to end ?

A. There is no tie timber, that is, no tamarack and fir.
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Q. I will ask you if there is any tie timber at all

along the line of that road, without any reservation ?

A. I think not. What I mean to sa^^ is that thev

were not using—there was none used for ties of that

character, nothing but tamarack and lir.

Q. Do you know, sir, whether there was any tama-

rack and fir anywhere adjacent to the line of the Spokane

& Palouse Railroad, between the points from which it

is incorporated to run, do you ?

A. So far as my knowledge goes, there was not, sir.

Mr. James Monahan, called as a witness for the

defendant, and having been duly sworn, testified as

follows :

Examined in Chief by Mr. McBride.

Q. Where do you reside ?

A. Spokane.

Q. How long have you resided there ?

A. In the city, 8 years.

Q. How long have you resided in this section of the

country ?

A. Thirty-three years.

Q. Are you acquainted with the country known as

the Eastern Washington and the Northern Idaho, the

general nature of the surface of the country ?

A. With most of it, yes sir.

Q. You have been over most of it, have you ?

A. Yes, sir.

Q. Are you acquainted with the section of the

country through which the Northern Pacific Railroad

runs ?

A. Yes, sir.
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Q. What has been the nature of your business dur-

ing the time that you have been here, principally.

A. I have been in the contracting business, real

estate, etc.

Q. Have you been in the timber business any—that

is, in the lumbering business and timber busiuess ?

A. Well, I was in the timber business some in

building the Spokane Northern.

Q. Are you acquainted with the timber in Northern

Idaho and Eastern Washington, along the line of the

Northern Pacific, Central Washington and Spokane &
Palouse R. R. ?

A. Yes sir.

Q. Are you acquainted with the timber resources,

the resources of timber for ties in this section of the

country, with reference to those roads ?

A. Well, to a certain extent I am, yes, sir.

Q. Do you know where the Central Washington

Railroad line runs ?

A. Yes, sir.

Q. You know the line of road, do you ?

A. Yes, sir,

Q. Do you know where the Spokane & Palouse

Railroad runs—where it begins and ends ?

A. I know that it runs— I think I know where it

runs, but I don't know that I know where it ends. I

know where it begins, but I have not been on the road

so I can't state exactly, but I know that it is somewhere

in the Genesee country.

Q. You have been in that countr}^, have you ?

A. Yes, sir.
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Q. You have been where both of these roads run ?

A. Yes, sir.

Q. I will ask you to state where is the nearest avail-

able tie timber, timber for ties, for construction for these

two lines of road, the Central Washington, and the

Spokane & Palouse Railroad, these two lines of road ?

Mr. Winston—That is objected to so far as to the

word available.

The Court—The objection is overruled.

A. I would consider the best tie timber and the most

available of all to be in Kootenai County.

Q. In the Kootenai region ?

A. Yes, sir.

Q. Do you mean by that that it is the best timber or

is it the most available—the nearest? I want you to

state why you state that point as being the point the

most available ?

A. I think that it is the best timber. It is tamarack

and fir, and that is considered the best timber for ties.

All the timber that is scattered down this way is prin-

cipally pine.

Q. How is that timber regarded for ties for railroad

purposes ?

A. It is hardly considered good for railroad ties.

Q. Is there any such timber as is fit for ties nearer

than the point you have referred to in Kootenai County

on either of these lines of road ?

A, Well, no, not to any great extent. There is

some scattered bull pine up this Hangman's Creek

where the Spokane & Palouse R. R. runs.
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Q. Is that of the quality you have referred to as

beiug good for railroad ties ?

A. No, sir, it is not tamarack or fir.

Q. Is that good for ties ?

A. No, sir.

O. Wh}' is it not good for tie timber ?

A. Well, it won't last as long as the other.

Q. Then it does not make so good railroad ties, does

it?

A. Well, when it is first put down it probably would

be as good as any other, but pine will rot very rapidly,

and the other will last longer, and holds its strength

better.

Q. Pine is a soft timber and won't hold its strengtli,

nor will it preserve any length of time ?

A. Exactly.

Mr. McBride—You may take the witness.

Cross-Examination by Mr. Winston.

Q. Where do 3^ou understand the Spokane & Palouse

to begin ?

A. I understand it begins at Marshall.

Q. And goes where to ?

A. To Genesee, I believe.

Q. Another branch of that road goes to Colfax, does

it not ?

A. No, sir, I do not think that there is any branch

goes to Colfax.

Q. It goes to Moscow and then on to Colfax, does it

not?

A. No—
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Q. If that road goes anywhere else you don't know

of it—you only understand it to go to the places you

have mentioned ?

A. That is all.

Q. Now, is it not a fact, Mr. Monahan, that between

Palouse, between Marshall Junction to Genesee you go

by Palouse City, do you not?

A. Yes, sir.

Q. There is quite a good bit of timber around

Palouse City, is there not ?

A. I never have been over the road since it has been

built, I have been all over that country before the road

was built, but I have not been up to Genesee on the

road.

Q. That timber around Palouse City is good pine

timber, is it not ?

A. I do not know where Palouse City is located

exactly, but I know that section of country.

Q. Did you ever hear of any mills down there at

Palouse City, lumber mills ?

A. Yes, sir.

O. There was quite a boom on account of the lum-

ber mills down there—quite a number of booms along

the river ?

A. Yes, I understand they have built along the

Palouse river.

Q. When you get to Moscow there is quite good tim-

ber along there, is there not, quite a good deal of good

timber ?

A. I have never been over there since the road was

built. I have never been over the road that went there.
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Q. You cannot tell, 3^011 say, whether this road only

runs from Marshall Junction—you do not know whether

it goes on to Moscow, do you ?

A. I do not know it if it does.

Q. You do not know where these places on the road

are, then, do ^^ou, Mr. Mouahan ?

A. I know that there is a Moscow over in that

countr}^, but I have never been over there since there

was a road there, I have not been over there since the

road went there.

Q. Have 3'ou ever been to Genesee ?

A, I have been where Genesee is
; I have been over

all that country, but not over the railroad line.

Q. Do you know where the Washington Central

R. R. goes from and to ?

A. Yes, sir.

Q. Where?

A. The Washington Central R. R. starts at Chenej''

and goes to Coulee Cit3^

Q. It stops there, does it ?

A. I understand it so.

Q. Have you ever been there ?

A. Not since the road went there. I have been all over

that section of the country before there was an3' road there.

Q. Then 3'ou do not know whether the road along

its charter line goes there or not, do 3^ou ?

A. I know where Coole3^ Cit3' is.

Q. You do not know whether the Central Washing-

ton R. R. is chartered to run from Chene3^ to Cooley

City except what you have been informed—3^ou do not

know personall3- that it runs there, do 3'ou ?
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A. I do not know anything about that.

Q. I believe you stated, Mr. Monahan, that you had

been in various businesses since 3'ou have resided here,

I will ask you to state if you have ever been in the

newspaper business ?

A. I am sorry to say,—I forgot about that—excuse

me.

Mr. Winston—That is all.

Re-Direct Examination by Mr. McBride.

Q. What is the character of the country over there

where you understand Palouse City is—the Palouse

country, and the country where Genesee is located. I

mean what is the character of the timber, as to its being

tie timber country ?

A. My recollection is, that it is principally a prairie

country with patches of bull pine growing here and

there, in different places.

Q. There is no tie timber country down there?

A No, sir, not that I know of.

Q. How is it in all that direction in the Palouse

country ?

A. It is my recollection of that part of the country

that it is prairie with small patches of scrub pine in the

canyons. I have never been over there since there was

a railroad running through.

Q. You have inspected that whole country, visited it,

before there was any railroad there ?

A. Yes, sir.

Q. You have been over there before ?

A. Yes, sir,

Mr. McBride—That is all.
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CrOvSS Rk-Dirkct by Mr. Winston.

O. You are acquainted with the country surround-

ing Palouse City—Now this timber that comes floating

down the Palouse river—you are acquainted with that

river, 3'ou said ?

A. Yes, with part of it.

Q. You understand there are booms down there

ever}' spring ?

A. So I have heard.

Q. You are acquainted with Palouse City ?

A. Oh, 3^es, it is a little town there.

Q. In floating these logs down in those booms there

in the spring of the year down to Palouse, do you know

where those logs come from ?

A. The timber comes from the source of the Palouse,

I presume.

Q. Does it not come from Nez Perces County, Idaho,

in Lolo creek, to the Palouse, sir?

A. I do not know, sir, I presume it could pass

through into the Palouse.

Q. Is there not a good deal of tamarack up there ?

A. I have never been in the Lewiston countr}', sir.

Mr. Winston—That is all.

Mr. McBride—That is all.

Examination of Mr. Monahan closed.

And thereupon, the defendant offered in evidence an

appointment by the said Spokane & Palouse Railway

Company, appointing John H. Stone as its agent, to
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take timber, for construction purposes, from some

public lands of the United States, as it was lawfully

authorized to take. Said appointment was signed by

the officers of said Company, and was in force at the

date of the wrongs alleged in the complaint. Also a

like appointment as agent of the Central Washington

Railroad Company, during said time. To this evidence

the plaintiff objected on the ground that it appeared that

the lands upon which it is alleged that said timber was

cut, were not adjacent to the lines of road to be con-

structed, and that such authority to defendant Stone, by

said companies, was no defense for taking the timber

alleged, and therefore irrelevant and immaterial. The

Court sustained the objection and excluded the testi-

mony. To which ruling and decision, the defendants

by their counsel excepted. Afterwards, and before the

close of the testimony on behalf of the defendants, the

said appointments were again offered to be read in

evidence by the defendants, on behalf of defendant,

Stone, for the purpose of showing that said defendant.

Stone, acted in good faith, and under the belief, that as

agent of said railroad companies, he had the right to

take the timber in question, or any part of it, from the

lands of the United States, in the region from which it

was alleged to have been taken, and that such testimony

was proper for the consideration of the jury, in esti-

mating any damages which they might find against the

defendant. The Court, on the plaintiff's objection,

refused to receive the offered testimou}^, and excluded

the same from the jury; to which ruling and decision,

the defendants then and there excepted, and the excep-

tion was allowed.
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It appeared from the testimoii}' of the plaintiff, and

of the defendant, by numerons witnesses, that the

timber which was cut for saw logs and lumber purposes

and sold by the defendant Stone was from sub-divisions

of even sections of lands, within the Northern Pacific

Railroad Land Grant, upon which persons had entered,

claiming the same under homestead or pre-emption

laws, and had made homestead and pre-emption filings on

the same. It appeared from said testimony, that the

said Stone had purchased from these persons about nine

million feet of saw logs at the market price ; that those

logs were purchased of claimants who were then residing

upon the lands claimed by them, and had been filings

in the land office, as claimants of the same in regular

form. It also appeared from the testimony that in all

the instances in which the plaintiff claimed the taking

of the timber was unlawful, the claimants had since left

said lands. It also appeared from the testimony that a

large portion of the railroad ties which the defendant

Stone had furnished to said company, were cut on

unsurveyed lands, and that the surveys of the same

were not made until, after the ties were cut and delivered.

The defendant objected to the testimony as to ties cut

from such lands, on the ground that the same was not

unlawful at the time. The Court overruled the objection,

and admitted the testimony ; to which ruling and

decision the defendant, by his counsel, excepted.

Evidence was introduced tending to show that of all

the log timber that was alleged to have been cut upon

the even sections, and was sold to defendant Stone, tlie

parties so cutting and selling the same, were residing
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upon their respective tracts of land, claiming the same

as pre-emptors or homesteaders, with the intention, in

good faith, to prove up on the same, and procure title to

said lands from the Government of the United States,

and in no instance was there any proof that the said

Stone bought auy such timber from any person not

residing upon or claiming his land under either the

homestead or pre-emption laws, at the time of such

purchase. And the said Stone, when upon the witness

stand, testified that upon his part, before he purchased

any such timber from any of said settlers, that he made

inquiries and diligent investigations of the facts, and

satisfied himself, that each and ever}^ one was actually

residing upon his claim, and was a bona fide, actual

settler upon the land from which he cut and sold the

said timber to the said Stone, aud upon cross-exam-

ination said witness testified as follows :

Mr. John H. Stone, cross-examination continued, in

relation to saw logs cut from lands of pre-emptors and

homesteaders, testified as follows :

Cross-Examined by Mr. Winston.

Q. Do you know Charles Shaw ?

A. I have seen Charles Shaw, yes, sir.

Q. Have you ever been on his place ?

A. I was on Charles Shaw's place in 1886, and

1887—

Q. Was he living there then ?

A. Well, yes, I think he was—I think he had

settled there then.

Q. I will ask you if you know where his claim lay ?

A. I think he had a claim on Sec. 2, Town. 53, 3.
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Q. He showed you his filing papers, did he ?

A. No, I would not say that Mr. Shaw ever showed

me his filing papers.

Q. You are sure he was living there in 1886 ?

A. I said I thought so, I do not know in 1886, it

may have been in 1887, I was there; he was there in

1887.

O. You think he was there in 1887.

A. Yes sir.

Q, Was he there before September 14th, 1888?

A. That I could not sa3^

Q. Were 3^ou on his place in 1887 ?

A. I was there in Section 2 in 1887 ?

Q. Were 370U on his place in 1887 ?

A. I would not say now.

Q. Were there an}^ improvements on his place in

1887?

A, I could not state the date.

Q. Were there any improvements on his place when

you were there ?

A. Yes, I think I saw a house there on Shaw's

place, and a stable—quite a large stable.

Q. Was there any house there at the time 3'ou pur-

chased this timber?

A. I never purchased any timber from Shaw.

Q. You never got au}^ from Shaw ?

A. I never purchased any from him.

Q. You never got au}^ from his place ?

A. No, sir.

Q. Do you know Martin J. Gillis ?

A. Yes, sir.
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Q, Have you ever been 011 liis place ?

A. I have, sir.

Q. When did he settle there ?

A. Well, that I don't know—when he settled there.

I do not know that I could tell you the date of his filing

papers. The first time that I saw his filing papers was

when he came to sell his logs that were then already

lying on the ground.

Q. Did you see his filing papers then ?

A. Yes, sir.

Q. Had you been on his place prior to that time ?

A. No sir.

Q. Do you know Hiram Price ?

A. Yes, sir.

Q. Did you buy his timber, or some timber of him ?

A. Yes, sir.

Q. Did he show you his filing papers ?

A. Yes, sir.

Q. Had 3'ou ever been on his place prior to the time

you purchased his timber, or the timber off his place ?

A. I had passed his place about that time or prior to

that time.

Q. Have 3^ou been on his place since that time ?

A. I passed by his place about that time ; the date

I could not give. I know I was over by his place.

Q. How long had he been living there at the time

you bought that timber?

A. Well, Price I think, put his house up there in

the fall of 1888.

Q. How long had he been living there at the time

you bought that timber from him ?



94 United Statks of America

A. Well, I could not state how long he had been

living there—that would be impossible.

Q. When did you buy his timber?

A. Along about August, 1889, I think.

Q. About the same time you bought Gillis' timber ?

A. About the same time I think.

Q. Do you know Alex. McDonald ?

A. I have seen Alex. McDonald.

O. Were you ever on his place prior to the purchase

of his timber ?

A. I never purchased any timber from McDonald.

Q. Did you ever get his timber ?

A. I got some timber that came from Section 5 ; that

is the place you refer to, probably.

Q. Have you ever been on his place ?

A. No, sir, I never was.

Q. Do you know Thomas J. Enbody ?

A. Yes, sir.

Q. Did you ever purchase any timber from him ?

A. No, sir, I never did.

Q. Have you ever been on his place ?

A. No, sir, I never have.

Q. Do you know Edward Noel ?

A. No sir.

Q. Did you ever purchase any timber from him ?

A. No, sir, not a foot.

Q. Nor from his place ?

A. No, sir.

Q. Never purchased any from his place ?

A. No, sir.

Q. Do you know Andrew Coff ?
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A. Yes, I think I have seen Mr. Coff.

Q. Did you ever purchase any timber from him ?

A. No, sir, his name is not on our books.

Q. Nor from his place ?

A. No, sir.

Q. Do you know John Powers ?

A. Yes, sir.

Q. Did you ever purchase any timber from him ?

A. Wait a minute— (consults book) — yes, sir,

202,889 feet.

Q. Had you ever been on his place prior to the time

that you bought this timber from him ?

A. No, sir.

Q. Never before you bought the timber ?

A. No, sir.

Q. Do you know W. E. Frazier ?

A. Yes, I know William Frazier. It may be W. E.

Frazier. He is called Bill Frazier.

Q. Did you ever purchase any timber from him ?

A. Yes, sir.

Q. Had you ever been on his place prior to the

purchase of his timber ?

A. I had satisfied myself that I had the right to

purchase it.

Q. Had you ever been on his place prior to the

purchase ?

A. No—no.

Q. Have you ever been on his place since the

purchase ?

A. No, sir.

Q. Do you know John A. McLeod ?
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A. Yes, sir.

Q. Did 3'oii purchase any from his place ?

A. No, sir.

Q. You never bought any from his place ?

A. No, sir.

O. Do you know Andrew Cosner ?

A. Yes, sir,

O. Did you purchase some from him ?

A. No, sir.

Q. Did you purchase some that came from his place ?

A. I purchased from McLeod & Cosner, not from

Cosner.

Q. Did it come from Cosner's place ?

A. They said so, sir.

Q. Do 3'ou know of your own knowledge whether

it did or not ?

A. No, sir.

Q. Have 3^ou ever been on his place ?

A. Yes, sir.

Q. Had you ever been on his place prior to the pur-

chase of this timber?

A. Yes, sir.

Q. When were you on that place?

A. I was there on Cosner's land in the summer or

early in the year 1889.

Q. Was he living there then ?

A. Yes, sir.

Q. Did he show you his filing papers ?

A. I did not ask for them, no, sir.

Q. You never saw his filing papers at all, sir?

A. No, sir, and never bought any timber from him.
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Q. You say lie was living there at what time in

1889?

A. Well, it vvas along in the spring or summer ; it

was at the time that I was putting in the North Pole

Spur.

Q. You saw his house there then, did you ?

A. Yes, when I was up there.

Q. You are positive of that are you ?

A. I am quite positive, yes, sir. I was along his

land and the timber was there not so thick, and I went

along right by his land when I was putting in the North

Pole Spur.

Q. Do you know George Stonebreaker ?

A. Yes, sir, I am well acquainted with him.

Q. Have you ever been on his place ?

A. Yes, sir.

Q. Prior to the purchase of his timber, I mean ?

A. Yes, I think so. Mr. Stonebreaker delivered his

logs on the track
; I had nothing to do with cutting

them, but I satisfied myself that he had a right to cut

them before I purchased them of him.

Q. Is there any other explanation you want to make

with regard to Mr. Stonebreaker, sir ?

A. No, that is all.

Q. Well, sir, then we will go to Mr. James Frazier.

Do you know him ?

A. Yes, I am very well acquainted with Mr. Frazier.

Q. Did you purchase timber from him ?

A. Yes, sir.

Q. When did you purchase it ?

A. In 1889.



98 United Statks of America

Q. What time in 18S9 ?

A. Well, it was sometime—I can't say the month it

was.

Q. Were you ever on his place prior to this pur-

chase ?

A. Oh yes ; it was right close by our camp.

Q. He was your foreman, was he not ?

A. Yes, sir, he was ni}' foreman
;

yes, sir, he was

foreman for me.

Q. Do you know Charles Fredericks ?

A. Yes sir.

Q. Did you purchase timber from him ?

A. Yes, sir.

Q. Were you ever upon his place prior to that

purchase of the timber ?

A. Yes, sir.

Q. When were 3'ou on it ?

A. I was over the land that he took up in iSSS.

Q. Was he living there then ?

A. I think he went on there in the summer—

I

think it was in that summer.

Q. Was he living there when you were there ?

A. Yes, he was there and he was there ; I have been

on his place several times ; I have been at his bouse.

Q. Did he have a house there on his place in 1888 ?

A. I think in the summer of 1888

—

Q. Was there a house on there and was he living in

it at the time you were there ?

A. Yes, he was ; I went into his shanty to see him.

Q. What time in 1888 was this ?

A. Weil, I would not say the time ; I presume it
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might have been along in the early part of the fall, or

late in the summer ; I did not put the dates down.

Q. On the John Power's place—were 3'ou ever on

his place prior to the purchase of his timber?

A. No, sir,

Q. Joseph Cosner—do you know him ?

A. Yes, sir.

Q. Were you on his place prior to the purchase of

his timber ?

A. I never purchased any timber from him.

Q. Were you on his place prior to the purchase of

his timber as alleged in the bill here, when 3-ou say j'ou

bought timber from McLeod & Cosner ?

A. That I could not state.

Q. Have you ever been there since ?

A. Yes, I was over there last summer. It is on the

North Pole Spur, near by the track.

Q. Was he there ?

A. I do not know whether he was there or not
;

there was some one there.

Q, Who was it was there at that time ?

A. I could not tell you who the parties were.

Q. You know Joseph B. Cosner, do you not ?

A. Yes, sir.

Q. Will you state whether or not 3'ou were ever on

his place prior to the purchase of the timber from

McLeod & Cosner ?

A. Yes, sir, I have been over that propert3\

Q. Prior to the purchase ?

A. Yes, sir.

Q. Was he living there then ?
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A. Yes, sir.

Q. When did you buy that timber ?

A. From McLeod & Cosner ?

Q. Yes.

A. McLeod & Cosner contracts were with me to

deliver the timber on the track.

O. In what 3^ear was that, sir?

A. I have not the contracts here that they made.

Q. Will you be kind enough, sir, to tell me what

year this lumber was delivered to you ?

A. McLeod & Cosner delivered the timber I think

in October, 1890.

Q. You say you were on his place prior to the

taking off—or prior to the time of the purchase of his

timber?

A. Yes, sir.

Q. Were you there in 1889?

A. Yes, sir, I was there in 1889.

Q. Was he living there ?

A. That I could not say ; I would not state. I

would not state that he was living there then.

Q. Was there any house there then ?

A. I would not be positive about that ; I would not

be positive in regard to that now.

Q. W. G. Powers; did you buy timber from him?

A. Yes, sir.

Q. Were 3^ou ever on his place prior to the purchase

of that timber from him ?

A. No, sir.

Q. Now, Angus McDonald—Angus Monroe, I mean.

Did you buy any timber from him ?
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A. Yes, sir, 153,373 feet, yes, sir.

O. Were you ever 011 his place prior to the purchase

of his timber ?

A. No, sir.

Q. Will you state, now, sir, whether or not any of

these parties are now living upon these lands ?

A. That, sir, I do not know ; I could not state in

regard to that.

Mr. McBride—Objected to.

The Couit—Objection overruled.

Mr. John H. Stone, upon his cross-examination in

relation to saw logs cut from lands of pre-emptors and

homesteaders, testified as follows :

Cross-Examined by Mr. Winston.

Q. Now, you have stated to this jury that all of

these men took this land for the purpose of cultivating

it, residing upon, inhabiting and improving it for agri-

cultural purposes, do you say that ?

A. I believe they did, sir.

Q. To raise crops ?

A. I believe they did. I believe that they intended

to make their home there.

Q. Kvery one of them ?

A. I believe so, sir.

Q. You believe that because these men you asked

about it generally told you so, didn't they ?

A. Yes, sir, and satisfying myself that they were

there as actual settlers.

Q. Did you ask them all about their intentions ?

A. I satisfied myself of their intentions, sir.
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Q. Well, now these men that you asked about their

tatentions—how about Joseph B. Cosner ?

A- Joseph B. Cosuer—^yes, I saw Cosner s papers,

and his work on his place would convince anyone of his

intentious.

Q, You saw his papers, did you ?

A. Yes, sir, I saw his papers, and was convinced

from his work there that he was a bona fide settler and

was there in good faith.

Q. What do you mean by his papers ?

A- His filing- papers.

Q. jytd you not state in your examination as a wit-

ness m chief, and on cross-examination, that you knew

niothing about the Joseph B. Cosner claim, and that

you had never been upon his land ?

A. I do not think I did, sir.

Q. Did you not state that you did not buy any tim-

ber from Cosner ?

A. No, Colonel. I stated that I got timber from

McLeod 8>L Cosner. I saw Joseph B. Cosner's papers,

but I bought the timber from McLeod Sl Cosner.

Q. When, if ever, were you upon the Cosner claim ?

A. Weil, I expect it was in 1889.

Q. Joseph B. Cosner?

A, In the summer of 1889, although I may have

been there in tke fall of 1888.

Q. He was there, living there at that time, was he?

A. I think they moved on in r888 ; that is my
opinion.

Q. You .<^aw his papers then, did you ?
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A. Xo, although I would not say positively ; I

think I did not see his papers until sometime in 1SS9.

Q. When did }'ou see his papers ?

A. I think in 1SS9. Cosner came to m3' office there

at the Switch and I examined his papers. That was in

18S9.

Q. How do \-ou know that it was in 1SS9 ?

A. I could not sa\- positively ; it probably might

have been late in the season of iSSS.

Q. Was it as late as September ?

A, WeH, I would not want to saj- the date.

Q. Was it a pre-emption claim ?

A. That I could not tell you now, sir.

Q. I will ask 3*ou now if 3'ou have that paper which

he showed \-ou ?

A. Xo, sir, I have not.

Q. I will ask you now then if that paper did not

state as the date of settlement alleged to have been

made b^- Mr. Cosner, on this identical lands was not in

the month of October, iSSq, sir ?

A. I would not state ; I would not attempt to state.

O. If it did so state you would not want to swear

that he was there in 1SS7, or iSSS, would yon?

A. I do not know that I could, but it is my recol-

lection that he was there in 1SS7, or iSSS. While I

would not be sure, that is my recollection, that he was

around there in 1SS7, or iSSS.

O. Xow, have you any other eWdences of the good

faith of this party other than what you have told ?

A. Do voii mean ravself, of my own knowledge?

O. Yes, sir.

A. I have given 3-ou all the information I have.
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Mr. Thomas Harlan, called in the case of United

States vs. Spokane Fuel Co., and having been dul}'

sworn, testified :

Direct Examixation bv Mr. Wixstox.

Q. Mr. Harlan, the XE of 14, the S\V of 18, the

NjX of the SE of 20, the E>^ of the NE of 22, Town-

ship 53, north of range 3 west. Did you make an}- ex-

amination of that land with reference to any cord wood ?

A. Yes, sir.

Q. Did 3-ou make an estimate of the number of

cords 3'ou saw cut there ?

A. Yes, sir.

Q. How many cords were there ?

A. I cannot remember without reference to this

(consults paper).

Q. Well, look at this and saj- if 3'ou can now re-

member how man\- cords there were ?

A. Yes, sir, 1400 cords in the aggregate.

Q. Take the Xj^2 of 14, 52 West. How many cords

there ?

A. 1200 cords of wood.

Q. The XE of the SW, and the XE of the SE of

10- 53i 3-

A. Yes, I remember that without reference to any-

thing.

Q. Well, sir, how many cords were there there ?

A. 500 cords.

Q. Xow, the E^ of the SW, lots 3 and 4 of Sec.

18-53-3^

A. Yes, sir, I remember that.

Q. How man}' cords were there tliere ?
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A. 325 cords.

Q. Who was with you when you made this exam-

ination, Air. Harlan ?

i\. The last one, do you mean ?

Q. All four of them, sir.

A. Frank Ginger was with me on Sec. 10, 53, 3.

Captain Mathews, Frank Ginger, Burt Kirby (?), and

I think Air. Haley, but I am not positive. The}' were

with me on Sec. 18, 53, 3. On the other sections, on

14, 52, 4, Frank Ginger was with me.

Q. Did you see any cord wood being hauled off this

land ?

A. No, sir, I did not see any being hauled.

Q. Did you see an}' after it was hauled ?

A. Yes, I saw some after it was hauled.

Q. Where was it ?

A. I saw at Ramsey Switch—-I saw a good deal of

cord wood there. I saw a good deal in the woods, not

hauled, but just corded up, and some of it was not

corded up, but just stood up endways in ridges laying

along where it had not been corded up at all. We
estimated a good deal of it that was just laying up

endways.

Q. Were there any improvements on these claims

where you saw this cord wood ?

A. Yes, sir, on 18 there was a man lived by the

name of AlcClellan.

Q. That was on Section 18 ?

A. Yes, sir.

Q. What 18 have you reference to ?

A. 18,53,3.
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Q. On i8, Sec. iS, Township 53, 3 ?

A. Yes, sir, that is the McClelland claim. Sec. 10,

no one lived on Sec. 10. 10, 53, 3—that was unin-

habited at that time.

Q. Was there any appearance that any one lived on

any of these pieces of land ?

A. Please call ni}^ attention to the specific pieces of

land—I cannot remember them.

Q. Well, the NE of 14 ?

A. 52,4?

^- 53> 3

—

^^^) ^^^^t was not inhabited.

Q. On Sec. 18, 53, 3 ?

A. McClelland lived on 18, 53, 3 ?

Q. Now, Sec. 20, same range and township "^

A. That was not inhabited.

Q. On Sec. 22 ?

A. Mr. Frazier lived on that.

Q. Well, on 14, 52, 4?

A. Yes, there were two settlers lived on there—

I

can't recall their names just now, but I know them.

Q. On Sec. 18, 53,3?

A. That is Mr. McClelland's —that is the one I

referred to before.

Q. On Sec. 10, 53, 3?

A. No, that was not inhabited.

Q. Was there any cultivation on any of these

claims ?

A. On Sec. 18, Mr. McClelland's claim, there was

some plowing.

Q. How much plowing?
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A. Oue acre we estimated that.

Q. Was there an\^ crop 011 ?

A. Nothing—it was too new to put crop in.

Q. Was there an}^ cultivation on any of the rest of

them ?

A. Yes, on the Frazier claim there was a field there.

Q. Was there any cultivation on any of the balance

of them ?

K. No, sir, not to my memory.

Q. How was this cutting done on the land—that is,

how did it appear to have been done as regard the land ?

Was it general or otherwise, can 3'ou say, sir?

A. Well, on Sec. 10, the small trees not suitable for

saw logs were cut into cord wood. On Sec. 18, the large

timber was made into cord wood that all could have been

used for saw logs. On 22

—

Q. I meant to ask you, sir, whether the cutting was

general all over the section from the appearance of the

stumps then standing—could you tell whether the cut-

ting had been generally over the whole section, or

quarter of the section, or were there half of them re-

maining—or part of them, or was it general,—every-

wheres alike over the section ?

A. Yes, it was pretty general — everywhere. It

would indicate from the piles in the woods that they had

cut pretty generally everywhere, and it indicated that

where the large trees were cut into saw logs that the

smaller ones had been made into cord wood.

Q. Was the land cleared where the cutting had been

done ?

A. Yes, sir, it was all taken pretty much.
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Q. Was the land cleared up ?

A. No, sir, I did not see any

—

Q. Were the tops burned ?

A. No, sir.

Q. Were the stumps dug up ?

A. No, sir.

Mr. Winston—Take the witness.

Cross-Examination by Mr. McBride.

Q. Do 3^ou know an\^thing about who did this

cutting ?

A. No, sir.

Q. How came your attention to be directed to it at

all—how did you know that it was government land

at all ? or did 3^ou know that it was ?

A. Yes, sir, I found the even sections—I knew it

was government land.

Q. Was the cord wood l3'ing there on the ground

when you were there ?

A. Yes, sir, in many instances it was. It was not on

Sec. lo. It had been taken away from Section lo.

Q. How could you estimate it if it had been taken

awa}' ? How could you estimate how many cords of

wood there were ?

A. Well, the way we did, where it was corded up,

the way cord wood is corded up, it would be against a

stick 8 feet high—and sometimes we would find the

stake there—and then again, where it had been re-

moved we could tell by the ground where the wood had

been corded, after it had been removed.

Q. How could you tell how high the pile was after

it had been taken awav ?
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A. We could not tell exactly, of course, but we

supposed that it was not corded less than one cord high

—that that had not been removed was t)f that height.

Q. You say that on Sec. 14, 52, 4, was the McClel-

land claim ?

A. 53, 3-

Q. 52, 4, you gave it.

A. No, sir, those are not the right number of the

township.

Q. Well, on Sec. 14, 52, 4, who lived there?

A. On Sec. 14—I do not know who lived there.

There were a couple of settlers lived there—had a little

house—and a little field—I do not know their names

—

if I ever did know their names I have forgotten them

now. That was near Ramsay.

Q. They seemed to be cutting cord wood there ?

A. Yes, there was cord wood cut there.

Q. Where is the McClelland land ?

A. He has the S\V% of Sec. 18, 53, 3.

Q. How much cord wood did you see there on his

land ?

A. 325 cords.

Q. Do you know whether he cut it all or not?

A. The old gentleman cut it, he said.

Q. He said he cut it himself?

A. Yes, he said he cut it himself. He did not have

it corded up yet when we were there—it was just set

up on end to dry, but we estimated the quantity of it.

Q. Was he living there on the land ?

A. Yes, he was there on the land.

O. He had a little piece of ground in cultivation,

had he?
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A. Yes, he had a little piece of land plowed and had

a little house there.

Q. Living there in his home ?

A. Yes, sir.

Q. In order to pnt that land in cultivation, to clear

it for cultivation, would it not be necessary to cut the

wood ?

A. Yes, it would be necessary to take off the timber.

Q. Was it necessary to cut it into cord wood in

order to clear it for cultivation ?

A. Yes, uuless it was burned over. It was necessary

to take the timber off in order to plow it.

Q. Col. Winston asked you if the tops and refuse

had been burned off after some of this cutting, and you

answered no ?

A. No, sir, I answered that it had not been, not to

my memory. I think 3^ou will find that that is iny

answer, that it had not been to my memor}-

.

Q. Would it not have been a very unwise thing to

set fire there in the fall in the timber—would it not

have been a dangerous experiment to set fire there in

the fall ?

A. It would be dangerous to set fire in the dr}^

woods, yes, sir.

Q. You don't know where this wood went nor who

cut it, I understand j^ou to say ?

A. No, sir, I don't know who cut it only just from

hearsay and that a man told me—he told me that it had

been taken up to the Spur.

Q. You don't know anything just because you heard

it, do you ?
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A. No, sir.

Q. You do not know of your own knowledge who

cut it or where it was taken ?

A. No, sir.

Mr. McBride—That is all.

Q. You say you don't know anything just because

you heard it. You get most of your information from

hearing, don't you, Mr. Harlan ?

A. Hearing and seeing, yes, sir.

Q. Now the man that you say told you that he was

cutting this for someone—who did he tell you he was

cutting it for ?

A. Well, he said that he was cutting it for the

Spokane Fuel Company, that that was banked up there.

Q. (By a juror.) Was this SW^ of i8 good

agricultural land, land 3^ou could cultivate and make a

home of?

A. Well, it was third class agricultural land—that

is what you would class it if 3'ou were classing it, third

class agricultural land ?

Q. (By a juror.) How do you class it?

A. By the appearance of the soil that is exposed

and the indications of what grows upon it—what crops

would grow on this timber land. Some of this timber

land would grow crops—this land I think would be

good land for fruits and crops— it would produce crops.

That is the way I would class it, as third class land.

While it would not be third class land in Iowa, it would

be third class land in Oregon and Washington, where

the lands are not so rich.
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Q. (]\Ir. Winston.) Do you mean that it would be

if it were irrigated ?

A. It would produce some crops without irrigation.

What I mean b}^ cultivating it is to plow it, plant it.

It would grow some crops without irrigation.

Q. You would have to irrigate it in order to make it

first class land, would you not ?

A. Well, I think you would have to do more than

that to make it first class land ; I think you would have

to put new soil on it in order to make it first class.

Q. Is it land that could be cultivated ?

A. Well, it is good land—it would be fair agricul-

tural land if it were reclaimed.

Mr. Winston—That is all.

Examination of Mr. Harlan closed.

The testimony having been closed the defendants re-

quested the court to instruct the jury as follows :

The United States,

Plaintiffs

vs.
\

John H. Stone, ^<' ^x/..

Defendants.

The defendant John H. Stone, prays the Court to in-

struct the Court as follows :

There is no proof of the alleged partnership charged

in the complaint, and the defendants are therefore en-

titled to a verdict.
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The United States,

Plaintiffs

vs.

John H. Stone,

\

Defendant.

The defendant prays the Court to instruct the jury

as follows :

First. When a pre-emption or homestead filing has

been had made by a settler duly qualified to make

the same, the effect of such action combined with an

actual personal settlement on the public land so filed

upon, is to sever such land so claimed from the mass of

public lands, and subject to the loss of the right of the

claimant by failure to comply with the subsequent con-

ditions of the law, the settler becomes the owner of the

land ; and except as between him and the Government,

he is entitled to exercise all the rights of owner.

Second. The legal presumption arising from a law-

ful entry made upon land by a claimant under the law

as a homestead or pre-emption, and occupation as such,

are that the claimants acted in good faith, and the bur-

den of proving bad faith and attempting to defraud the

government is upon the plaintiff to show.

Third. If the jury find that the claimants of the

land who sold timber cut from the land to the defendant

Stone were at the time residing upon it under the home-

stead act and pre-emption laws, and were so improving

their land as to indicate to the jury that they intended

to acquire title by compliance with the law, and the sale
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of the timber as made under such circumstances as to

lead the purchaser to believe that the parties selling it

were acting in good faith, then such sale was lawful,

and the plaintiff would not be entitled to recover any-

thing for the timber so sold.

The Court refused to give each of said instructions,

to which refusal, the defendant excepted ; whereupon

the Court then proceeded to instruct the jury as follows :

/// the United States District Court^ District of

Washingto7i^ Eastern Division.

The United States,

Plaintiffs

^s-
} No. 86.

John H. Stone,

Defendant

.

Instructions.

Spokane, Wn., April 22, 1893, 10 a. m.

Gentlemen of the jury:

Before touching upon the points in this case directly

I will make a few general observations :

The jury is required to decide all questions of fact

in the case; you are the judges of what the facts are.

In determining what the facts are you are required to

base your decision entirely upon the evidence given

upon the trial, without being influenced by knowledge

that any one of you may have acquired in other ways,

and without being influenced by information that may

have come to you by other means than through the wit-
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nesses and through the testimony which the Court upou

the trial has decided to be admissible and permitted to

be given in the hearing of the jury for the purpose of

showing what the facts are.

In making your decision you will be required to con-

fine your efforts to deciding the facts which are put in

issue by the pleadings. You have no concern in decid-

ing collateral questions except in so far as they throw

light upon the motives and conduct of the witnesses,

and enable you to judge of the value of their testimony,

and in general to illustrate the facts in the case, but all

the points that are involved in the disputed questions

are stated in the pleadings. That is, the complaint and

answer in the case, and are the only questions which

3/0U are called upou to decide, and you should not

assume any responsibility for deciding questions that

are not before you, and that have not been submitted to

you to be decided.

You should throw aside entirel}^ all considerations

that may be urged or have been urged to arouse preju-

dice and to get a decision from the jury on account of

other matters that are not in litigation in this case, and

attend strictly to your duty as jurors and decide the

questions that are for you to decide, and make your

decisions upon those questions upon the evidence that

has been given you for the purpose of ascertaining what

the truth is in regard to these questions.

During the days that this case has been on trial,

upon each occasion of adjournment and before per-

mitting you to leave the court room and to separate from
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each other, I have rendered an admonition not to con-

verse about the case nor hear anything others might

have to say about it—to avoid getting any impression

in regard to the case except wliat conies legitimately

upon the trial. I did not carr}' the directions and

cautions to jurors so far as to forbid your reading the

daily newspapers. An attempt has been made in the

publication of a newspaper in this cit}^ to enter upon

the discussion of this case and of the facts for the pur-

pose (presumably) of influencing the public mind in

regard to the justice of this trial. You, as part of the

community, are liable to be affected and influenced in

the same way as the balance of the public may be

affected and influenced b}^ this discussion of any ques-

tion in the journals of the da\% but I wish to caution

you now that your duty as jurors requires you to dis-

regard an}^ impression that may have been created by

anything that you. may have read in regard to this case

or the facts of it in au}^ newspaper. Newspapers are

printed by persons concerned in their publication, some-

times for profit, sometimes for the pleasure it gives to

the editors and publishers to place their views before the

people, to wield the power that is incident to the mould-

ing of public sentiment. Editorials expressed in news-

papers are sometimes the honest opinions of the writers

and given for the honest purpose of assisting in the

dissemination of knowledge and the propagation of true

principles. Sometimes they are printed to satisfy the

malice and prejudices of the writers and publishers, and

sometimes for other consideration. Now, readers of the

papers ought not to accept as true ever3'thing the}' see
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ill print, but should discriminate, and so far as a printed

argument is reasonable and so far as the truth is therein

stated, which can be ascertained by intelligent readers,

they ma}'' be treated as truth, and argument may be

treated as true and as reasonable, and may be considered

to this extent, but I wish to caution this jury not to

accept any statement made in any newspaper as truth

simply because it is printed. You are to ascertain the

truth by what is sworn to on this trial. In regard to

the reason and justice of this case you are to determine

in accordance with the truth as you find it by the sworn

testimony, and in accordance with the law as I give it

to you.

In the trial of a cause parties on each side are

entitled to be represented by counsel. It is the province

of the attorneys to prepare the cases, prepare the plead-

ings from the issues and to ascertain what evidence is to

be produced in court before the jury, and to discuss and

to debate the questions involved before the court and

jury. The task of the attorneys is an important one,

and it is performed as a sworn duty b}' these gentlemen

who are sworn officers of the Court. On each side they

are required to take care of their own side and in the

zeal of debate they sometimes step beyond what is

actually required of them, but the}' are excusable for

that on account of the desire which they have to make

all there is to be made for their clients. They are

excusable, I say, so long as the}^ keep within the limits

of moderation of what seems to them to be the justice

of the cause which they advocate. They .sometimes

bring to the attention of the jury facts and considera-
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tions calculated to arouse prejudice rather than illustrate

the truth. Now, it is the duty of jurors to be impartial.

Not to disregard what the lawyers say in argument

because it comes from the lawyers, but to give to each

its true consideration, and so far as it is reasonable let

it have its influence in deciding the case. But the

jurors should be impartial and unprejudiced. You are

to judge between these gentlemen who debate the cause

before you, accept what \s right and reasonable on either

side and reject everything else.

In determining the facts from the evidence there are

certain rules which should guide you :

The first rule is that in determining au}' fact all the

testimony in the case bearing upon that fact would be

considered, and so far as you are able the testimony

should be harmonized, and when the determination of a

fact can be made to harmonize with the evidence that

plan should be adopted, but when you find that there is

in regard to any fact in the case such a conflict in the

testimony that 3'ou cannot believe that one statement

of witnesses is true without at the same time finding

that other statements of other witnesses are necessarily

untrue, then it is 3'Our duty to put all the testimon\7 on

each side in the scales and weigh it and determine

which is more probable and reasonable, and which to

your minds is the facts shown by the preponderance of

the testimony.

In weighing the evidence, the amount of it, that is

the number of witnesses testifying who corroborate each

other against the opposing evidence must be taken into
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account, but it is not conclusive. It is not necessarily

true that because there are witnesses, two or three or

four on one side and a lesser number opposed that the

truth is with the majority, although there is less proba-

bilit}^ that a number of witnesses will be mistaken or

falsify than that a single witness or a lesser number

will be so mistaken or falsif3^ That is a mere matter

of probability, and there may be other conditions or

circumstances which would justify the finding of the

jur}^ to be with the majority, so that you, under the

rules, will determine what the truth is, give the testi-

mony careful consideration and all the circumstances

in the case.

Witnesses who appear to you to be influenced by

being (interested ?) in the questions to be decided,—their

testimony is to be taken with allowance. You must

consider the fact that they are interested, and the fact

of their contradicting disinterested witnesses should

also be taken into account, but it is not necessarily con-

clusive because a man is interested that he has given

testimony untruthfully, but it is one of the things to

be thrown into the scales on one side or the other in

order to ascertain upon which side there is a prepon-

derance.

The manner in which the witnesses behave in your

presence in giving their testimony is a circumstance to

be taken into account ; the character of man the witness

shows himself to be, whether he is habitually honest

and truthful in his conduct, or whether he has been

reckless in his conduct in business matters, and in

regard to his speech and behavior, may be taken into
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account. Then the testimony itself should be considered

as being of the most important in determining whether

it is true or not, and should all be carefully considered, to

determine whether it is in itself plausible and probably

true, or whether there are inconsistencies in the state

ments of the different witnesses in giving their testimony

which are hard to reconcile, whether the statements of

the witnesses on the one side are necessarily in conflict

with all of the facts in the case—all of these things are to

be taken into account in weighing evidence. Under

these general rules you should consider all the testimony

and determine what the facts are as shown by the testi-

mony, and in coming to your decision you should be

guided by this further rule :

The party who alleges the fact and undertakes to

establish the case by reason of certain facts which he

says exist, has resting upon him the burden of proof,

and he is required to establish what he alleges by evi-

dence sufficient to outweigh all the evidence to the

contract, and unless there is a fair preponderance in his

favor .the jury should render a verdict against him,

although they may not be certain but what his state-

ments were true. If the evidence should be evenly

balanced, and there was not a fair preponderance on

either side you should give your verdict against the

party who has the affirmative, that is the one who

alleges the fact, and not the one who denies.

In the testimony there has been reference made to

some incidental matters like for instance proceedings in

the Court at Boise, the indictments of Mr. Stone and

other persons whose names have been made use of in
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this trial. Now, I admitted that testimony although I

have ruled in this case that the decision of the Court at

Boise cannot control the decision of the court in this

case. The reason and the manner in which this testi-

mony was admitted are as follows :

The government called here a witness named Mr.

Anderson to testify in regard to facts which are material

in this case now, in connection with Mr. Anderson's

testimony that he had been taken from his pre-emption

claim in Kootenai to Boise b}' process of the United

States and had been detained there for a time. The

testimony in regard to Mr. Anderson was material as

affecting the question that was being contended about,

whether Mr. Anderson was a bona fide settler on his

claim in Kootenai County or not. And you have a right

to consider that for that purpose and for no other. The

government was contending that Mr. Anderson was not

a settler in good faith, and one of the circumstances

that he was not a settler in good faith was the fact that

he had ceased to reside upon the land. The defendant

met that suggestion by showing when and under what

circumstances he left the land to show that he had an

excuse for leaving it. You will take the circumstances

into account in determining what value as evidence of

his good intentions—his honest intentions as a settler

upon public land— is to be attached to the fact that he

has ceased to live there and ceased to make it liis home.

And so other witnesses have been questioned about the

proceedings in Idaho and have been allowed simply

because of its bearing incidentally upon the questions

which are in this case to determine what, if any, motive
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or animus might be actuating the witness. Testimon3''

in regard to the finding of these indictments was elicited

in the cross-examination of Mr. Haley, and I permitted

these questions to Mr. Haley showing the circumstances

of these indictments because it is one of the matters

you may take into account in determining the value of

Mr. Haley's testimony and weighing it in this case

with the other testimony. And if tlie jury that tried

the indictments in Idaho found that the defendants were

not guilty you are not bound by their opinion of the

matter; you are called upon in this case as sworn jurors

in accordance with your own judgment as to what is

the truth in regard to the matter. The decision of

another court in another kind of a proceeding, at

another time, should not weigh with you a particle.

Also I have admitted the testimony of Mr. Motiahan

and other witnesses in regard to the location and situa-

tion of the Central Washington and the Spokane &
Palouse Railroad, the distance it is from the land where

it is claimed that some railroad ties were cut, as an

incidental matter here bearing upon the admissibility

of other testimony which the defendant was offering for

the purpose of supplying the information necessary to

enable the Court to decide whether the land on which

it is claimed that railroad ties were cut were adjacent

lands to said railroads within the meaning of the

statute of the United States authorizing railroads to

take materials of earth, stone and timber from the pub-

lic lands adjacent to the line of their road for construc-

tion purposes, but you will not allow the testimony of

Mr. Monahan in regard to the situation to affect your
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decision of the material facts in this case. Yon are not

called npon to decide whether these lands are adjacent

to this railroad. That is a qnestion of law, and it is for

the Conrt to give the proper constrnction to the Acts of

Congress. This claim that is made here that because

the United States has authorized railroads to take tim-

ber from lands adjacent to their roads is for the Court

to pass upon and decide what rights are conferred upon

the railroad corporations in this case, and it is for the

Court to decide what, if any, right or authority Mr.

Stone had by reason of any commission or authority

given him by these railroad companies to go upon the

public lands and take timber.

The Act of Congress under which this claim is made

does not undertake to provide the materials necessary

for the building of railroads. It does not provide that

if there is not any timber convenient, or within a con-

venient distance to the building and construction of a

new railroad that the railroad company has a right to

require the United States to provide them with material

or go upon -distant lands and procure the material that

they require. That is not the scope of the law, and so

I have decided that adjacent lands means lands in prox-

imity, contiguous to or near to the road, and that lands

so far distant from the railroad and mentioned as the

lands in Kootenai' County, Idaho, where it is claimed

that railroad ties were cut, were not adjacent lands

within the meaning of the law. That takes the whole

question and the whole subject matter of that claim from

your consideration and releases you from any considera-

tion in regard to it.
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I will now state what are the issues in question here

which you are called upon to decide.

The government of the United States is plaintiff in

this case, and by its complaint claims to have been the

owner of certain timber by reason of that timber being

situated upon the public lands of the United States.

It claims, in the second place, that the timber which

was government property has been taken away from

the public lands, and third, that the defendant, . Mr.

Stone, received that timber and that he has converted it

to his own use ; that he has disposed of it and also that

the government has been deprived of its property in

the timber, and in the next place that the timber was of

a certain value.

Now, all of these things are material allegations and

are made by the government of the United States in its

complaint, and are necessary to be established by proof

to entitle the government to a verdict for any sum.

You must find that the government owned the timber
;

you must find that the timber has been taken by some-

body and you must find that Mr. Stone, the defendant,

received it and has converted it to his own use, and you

must find its value in order to determine what amount,

if anything, the government is entitled to recover in

this case as compensation for what it has lost by being

deprived of its property in this manner. I say you

must find from the evidence that these facts are proven,

because the defendant has denied these facts, and has

by denying made an issue as to all of these facts.

In regard to the saw logs, proof has been adduced b}^

the government in support of its case that upon certain
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specific tracts of land timber was cut and delivered to

Mr. Stone, and that he sold and received the money for

it. The amount of timber taken from these particular

tracts of land has been testified to, but there is a dis-

crepancy—a dispute between the witnesses in regard to

the exact amount of timber that has been taken, but it

is undisputed by any testimony in the case that some

timber was taken from certain tracts of land specified in

the complaint and in the bill of particulars. These lands

have been described to you and I will not undertake to

enumerate them in detail, but as to some of the lands

about which this litigation is being carried on it is un-

disputed that some timber was taken and received by

Mr. Stone and disposed of. Now, it is not claimed that

he has ever paid the government for this timber and if

you should find from the evidence, under the rules

which I will give you, that these specified lands are

public lands within the meaning of that term as it is

used in the statutes of the United States, that is, lands

which the United States has title to and are in the pos-

session of, the government will then be entitled to a

verdict at your hands for whatever sum shall be found by

you to be the value of the timber. In order to show that

these lands are not public lands of the United States

the defendant has introduced evidence tending to show

that the particular lands had been acquired by indi-

viduals under the laws of the United States and that

they had acquired special and exclusive rights in these

lands, and that under the exercise of their individual

rights the timber when it was cut off these lands was

not the property of the United States, but was the

property of the men who cut it.
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That iXHjuircs nic to detiiie to yon llic principles of

law wliicli j^ovcrns the right of property in pnhlic lands,

the right of j)ropert\- whicli the government has in these

pnhlic lands, and the rights which individuals may

acquire under the laws of the United States, The

United States is as to all of the lands in the State of

Idalu) the j^rimarv source of title. Thr title for all of

tlu> lands in that State is foundetl u])>>n the title of the

United States. Where individuals have acquired owner-

ship of lauds the\- have ac(juirc(l it In' grant of convey-

ance of title from the government, because the govern-

ment is in fict the original owner of all of it. If von

were going to prove that you own a piece ot land in the

State of Idaho and were called upon to prove and sat-

isfy a man who waiUed to huy it, for instance, that you

were the ow lu^r of it. von would have to show by a series

of conveyances from the United States that the title had

come to von from the United States, and when \-on had

gone that fir, that is, as tar as the government title,

you could go no further because that is the highest

source of title. In a case where the question of title is

involved if there is no evidence of any transfer fnun the

United States of the title it is to be accepted as a fact

that the title is in the United States.

As to all of the lauds in which the title is in the

United States the timber aiul trees that are standing

and growing there are part of the laiul, and the govern-

ment has title to those trees the same as in the soil

When trees are cut down without .inlhoritv of law

the right ot projK^rtv in the timber after being severed

from the realty still remains in the eoveiiiment. Aiui



vs. John M. SroxK. 127

if anyone withont license troni the Government or

authority of law takes the timber from the lands, he

commits a trespass against the government. No person

can acqnire title to the timber so cnt by buying it from

an individual unless it is shown that that individual in

cutting it and removing it (vom tlio lauds had license

and lawtul autiioritv to cut and reuu')ve it. That is on

the same principle that a man caniuit acquire title to

any piece ot property by buying it from a man who

don't own it.

Formerly the laws of the United States provided for

the sale o\ public laiuls. The President was authorized

to appoint a time for the sale oC lands within a certain

district, and give notice ot it, and there was what is

termed a public sale, similar to an auction sale. If

there was a particular piece oi land that was desirable

and several people wanting the same piece oi l.iud, the

gONcinmcnt would sell the l.iud to whoever otTered the

most for it, and ilicn all ot tlie lands that remained

unsold at"ter that public sale, the law autluui/ed others

to purchase at what was termed cash eutrv, or private

entry. A man Cv>uld go to the Latui Oftice and buv it

trom the government bv paving cash for it at the mini-

mum price which w.is fixed bv law. Rut the policy of

the government has been changing gradually until now

it is the settled policv o{ the government instead of

selling the land at the minimum price, to endeavor to

distribute it among the people in such manner as will

benetit the people themselves to wluun it is gi\en and

to give it in limited quantities to the men who will

appn^priate it for the pnrjiose oi luunes. And at the
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present time lands within the limits of the Northern

Pacific R. R. grant cannot be bonght by cash entry.

Mr, Stone could not buy the lands referred to in his tes-

timony in this case for $25,000, or for any sum. The

most that any individual can acquire title to is 160

acres under the present laws. Under the laws in force

during the time referred to in the pleadings, and in the

evidence in the case, it was required that any person to

acquire any part of the lands known as the public lands

that he should prove that it was for his own exclusive

use and benefit, and for the purpose of residing upon it

and cultivating it. He could only acquire it by making

proof that such was his intentions, that he was taking it

for the purpose of residing upon and cultivating it, and

thus carry into effect the policy of the government in

giving the lands to people who needed it and will culti-

vate and use it so as to cause the greatest benefit to the

people of the country. Any settler who goes upon a

tract of land with that intention goes by invitation of

the government, and he is authorized by law to improve

the public lands and put it under cultivation and make

it fit for his use. He is authorized to cut down the

timber that he finds standing there (if it incumbers the

ground) as far as it is necessary to remove it in order

to make the land fit for cultivation. And timber that

he does cut down in good faith and for the purpose of

improving the land, where he is a bona fide settler

intending to acquire title in accordance with the laws

of the United States, after it is cut is not the property

of the United States, but is his property. He may

burn it up or he may sell it for money, and if he sells
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it under those couditious the man who buys it from him

gets a good title to it and is not required to pay the

United States for it afterwards.

The converse of that proposition is true, and where a

man cuts timber off the public lands unless he is a

bona fide settler intending to acquire title to the lands

by obedience to the laws of the United States, does so

unlawfull}^, and does not make himself the owner of

the timber by cutting it, and even a settler who takes

up a claim on public lands intending to perfect his

right to it until he has perfected his right has no right

to cut the timber except so far as it is necessary and

reasonable to prepare so much of the lands for cultiva-

tion as he intends to cultivate.

A man of limited means who goes upon a claim and

is able during the first year to cultivate only a few acres

is only authorized to cut the timber off the few acres

that he intends to cultivate and is able to cultivate. If

he cuts down the timber off forty acres, it should be in

pursuance to a definite plan that the plow shall follow

the axe, and that the entire forty acres shall be put to

use for the purpose of cultivation or in such manner as

a farmer makes use of land that is tillable land. The

balance of the timber on the 160 acres, if it is a tim-

bered claim, a claim covered with timber should remain

as a preserve, a timber preserve, for the future benefit

of the land, and should be removed only so fast as the

settler finds it necessary to remove it in order to put in

cultivation the lands he means to cultivate and intends

to cultivate in good faith.



130 United Statks of America

But a man whose primary purpose is to cut the tim-

ber on a piece of land is no more authorized to go and

cut that timber, by reason of his having filed in the

Land Office a declaration of his intention to take the

land under the pre-emption law than if he goes and

cuts it without filing any declaration. Unless the

declaration is an honest declaration and is supported by

compliance with the requirements of the law, by making

a home upon the land, actually living upon it and

actually proceeding in the regular way by regular

process of improving the land and putting it in culti-

vation, and until he has perfected his right by full

compliance with the law, he has no right to cut down

and sell the timber on other portions of the land

which he is not intending to immediately put into

cultivation.

As between the government and the settler the title

to the land until the conditions of the law are fulfilled

remains in the United States, but in the meantime if

the settler is engaged in improving the land as required

by law and disposes of an}^ surplus timber without

intent to defraud the government, and the purchaser

buys the timber under the belief that there is. no intent

or purpose to defraud the government, the sale is lawful

and the purchaser is protected.

The fact that claimants to lands under the homestead

and pre-emption laws after occupation for a time aban-

don the lands is not alone proof that they intend to

defraud the government, although in the meantime they

have cut and sold the timber from the lands during the

occupation, but the jury should judge of the intent of
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the parties so acting by all the circumstances surround-

ing each case, and if these circumstances satisfy the

jury that claimants of the land were acting in good

faith at the time they sold the timber and the purchaser

had no reasonable grounds to believe otherwise, then

such sale would be lawful.

In regard to the railroad ties some evidence has been

offered here tending to prove that ties were cut on

unsurveyed lands; that surveys have been made since,

and it has been ascertained that some of the lands upon

which ties were cut are in even numbered sections, that

is, on lands not included in the grant to the Northern

Pacific R. R. Company—on public lands. All of the ties

that were cut on even numbered sections or sections

that have since been ascertained to be even numbered

sections are to be considered as having been cut on the

public lands to which the government had title, and to

all of that timber, that is the tie timber cut on even

numbered sections, (if you find from the evidence in

this case that any were so cut on even numbered sec-

tions,) the government is entitled to recover in this

action against the defendant, Stone. It will be for you

to determine whether this evidence as to the cutting on

even numbered sections is true or not, and if the timber

was cut on even numbered sections and made into rail-

road ties and delivered to Mr. Stone it will be for you

to find how much if anything it was worth and render

a verdict in favor of the government for the value of so

much of it as 3'ou find that Mr. Stone did receive, no

matter who cut it and no matter under what form of

contract it was delivered to Mr. Stone.

i^ii
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In regard to the cord wood, that is made the subject

of a separate lawsuit. You are trying two lawsuits and

will have to return a verdict in each case. For the

cord wood Mr. Stone has been sued in connection with

Mr. Kegler and Mr. Noonan. No evidence whatever

has been introduced connecting Mr. Noonan and Mr.

Kegler with the cord wood transactions. Mr. Kegler

has not even been served with summons and he is not in

the Court making any answer or any contention, and

the government cannot take judgment against him.

Nor can it take judgment against Mr. Noonan, because

there is no proof connecting Mr. Noonan with it. If

you find for the government on account of the cord

wood it will be against Mr. Stone only in whatever sum

370U find the value of the cord wood to be.

If you find a verdict for the plaintiff 3''ou will de-

termine the amount of it in accordance with this

measurel of damages ; the value of the timber, and

whatever the government can recover more than the

value of the timber as it stood in the tree on the land

depends upon one question, and that is the question of

good faith, or an innocent mistake or an honest pur-

pose, and upon the question of an innocent mistake or

an honest purpose the law is this : If a man should get

the timber where by reason of an innocent mistake as

to the ownership of the timber as to the location of

the boundaries or in au}^ way in which a mistake might

arise, acting in good faith and without intending to take

timber which he has no right to take, in a suit against

him there should be a recover}- for only the stumpage,

the value of the timber at the time as it stood in the
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tree. If he disposed of the timber to another person

who had no reason to know or suppose that the timber

was unlawfully taken from the public lands, then the

same rule would apply to him and the government

would recover in a suit against him simply the value of

the timber as it stood in the tree.

If the men who cut down the timber and took it

away were wilful trespassers and they sold it to a man

who, acting with reasonable prudence in doing his busi-

ness in purchasing the timber failed to discover that it

had been unlawfully taken and bought it, honestly be-

lieving that he was bu\Mng it from persons who had a

lawful right to sell it to him, then although they were

wilful trespassers originally, the government in a suit

against the man who bought it in good faith, supposing

that he was buying it from the true owners who had a

right to sell it, in a suit against him I say, the govern-

ment would be able to recover only the amount of the

value of the timber, before it was cut, the stumpage

value.

But a man who in bad faith takes the property that

he knows does not belong to him and bestows labor and

invests his means in improving that property cannot as

against the true owner, set up a claim for the value of

the labor bestowed upon the other man's property and

require that he should be allowed for value he has

bestowed upon the property, and the owner as against

him would have the right to recover the value of the

property at the time of the conversion, without making

any reduction whatever for the enhanced value of the

labor of the wrongdoer in taking it.
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Now, under the principle, if Mr. Stone is not a pur-

chaser in good faith of this timber (if you find that he

got any government timber), will be liable to the govern-

ment for the value of the timber at the time of the

conversion, and will not be entitled to any reduction for

the enhanced value by reason of the labor in cutting

down the timber or in hauling it to market, and the

government is entitled to recover the full value at the

time, in the condition it was in and at the place whether

it was at the time he disposed of it.

You will apply these rules for measuring the damages

as to the saw logs, the ties and the cord wood, in

case you find that the government is entitled to recover

any sum whatever on account of either class of timber.

Gentlemen, I have had prepared for your use verdicts

in each of these two cases. There are four of these

papers. You will select one of them in each case and

return into Court in accordance with what you deter-

mine to be your decision in each case. One of them in

each case has been prepared in case you find for the

plaintiff, and you will insert the amount which you find

the damages to be and have it signed by your foreman.

In case you find for the defendant you will take the

other form and just have it signed by your foreman

and that will make it complete.

Thereupon, the jury retired in charge of the bailiff

to consider of their verdict.

Mr. McBride (for the defendant).—I desire to note

an exception to the ruling of the Court as to the ques-

tion whether a railroad company can take timber from
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the public lands for use in its construction being a ques-

tion of law to be decided by the Court. We except to

that upon the grounds that the right of railroads organ-

ized under the Act of 1875, to take timber for construc-

tion from adjacent lands is one to be determined by the

circumstances of each particular case, and is therefore

a question of fact to be determined by the jury from the

testimony in the case.

I desire to except to so much of the instruction of

the Court as limited the right of the settler upon a

pre-emption and homestead as to the cutting of the

timber upon his lands and that after the timber be cut

the land shall immediately put in cultivation, and

" that the plow must follow the axe."

I desire to except to so much of the charge of the

Court to the jury as limited the effect of the testimony

as to the indictments against Anderson and others at

Boise simply to the question as to the effect upon their

settlement upon the lands, and nothing else in the case.

I desire to except to all that part of the cjiarge which

limited the effect of the indictments at Boise so far as

they were introduced in evidence.

I desire to except to the refusal of the Court to give

the instructions asked on behalf of the defendant Stone

in the case of the United States against Stone and

others upon the grounds that there is no testimony in

the case to establish any partnership whatever, and

tliat the suit was against parties as partners and not as

individuals, and that there is no proof whatever in the

case that any of the cord wood came from public lands.
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Mr. Winston (for the government)—I desire to ex-

cept to so much of your Honor's charge as is con-

tained in the instruction to the jury that under the

pleadings and evidence in this case they could not ren-

der a verdict against the Spokane Fuel Company except

the defendant Stone.

Be it further remembered: That the jury then

retired to deliberate upon their verdict, and that after-

wards, on Sunday, the day following the day of their

retirement, the jury was brought into the presence of

the Judge, by his order, and upon his own motion, and

without request from the jur\' or any consent asked or

given by the defendant, instructed the said jury as

follows :

Spokane, Wn., Sunday, 3 P. M., Apr. 23, '93.

The Court—Gentlemen, have you agreed?

Jury—No.

A Juror—If your Honor please, I would like on

behalf of the jury to ask the indulgence of the Court

for about an hour, or half an hour. We were about to

ballot again when your Honor came in, and I think per-

haps, if we were allowed to have another ballot, that we

would be able to agree.

The Court—I hope that 3'ou will be able to agree upon

a verdict gentlemen, but I have decided to submit to you

some questions to be answered by you in the nature of

special findings, or a special verdict.

I have prepared these questions and would like to

have you answer them in addition to the general verdict
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as I instructed you before, for the plaintiff or for the

defendant.

These questions I will read to you and then explain

to you the manner in which you are to make your

answer to them.

The first question is " Did the defendant Stone receive

any saw logs which had been unlawfully taken from

any part of the lands specified in the complaint ?
"

You will answer that question " yes " or " no." I

have had written the words " yes " and " no," and if you

decide the question affirmatively draw a pen line through

the word " no," and your answer will be yes. If you

answer it negatively draw a pen line through the word

" yes " and your answer will then be " no."

^"Second. What sum does the jury award as damages

on account of saw logs."

Then there follows the dollar mark, and you will

answer that question by putting in figures the amount

that you decide to award for saw logs, in case you de-

cide not to award any sum for saw logs you will put in

ciphers, following the dollar mark.

" Third. Did the defendant Stone receive any ties

which had been unlawfully taken from any part of the

lands specified in the complaint? "

You will answer this " 3'es " or " no."

Then the questions as to the amount of railroad ties

put in figures or ciphers to represent what amount you

award for ties, and the same questions in regard to the

cord wood.

il
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Of course, your answer to these questions and the

amount of the ties, saw logs and cord wood will be in

accordance with what I have instructed 3''ou about the

measure of damages.

A Juror—I would like to ask your Honor if we are

to decide these questions aside from our verdict, or

whether this takes the place of our original verdict ?

Mr. Hyde—It may seem a little unnecessary to make

this remark, but I wish to state to the Court that at

another time in another Court where special findings

were submitted we were met with a difficulty in some

of the jury understanding the Court that they must

find the special questions—they must answer the ques-

tions which were submitted to them. I would like to

have the Court explain to the jury as to that matter.

The Court—You may agree to what answer 3'ou will

make to these questions, or else disagree. If you

cannot come to an agreement about it, or the way to

answer in any way as I have submitted them to you

—

it is submitted to you in the same way that the whole

case was submitted to you, to be answered if you can.

Mr. Winston—If the Court please I would ask the

Court to explain to the jury as to the ties and saw logs,

that although the defendant Stone may have been

personally an innocent purchaser, yet if they wete

unlawfully cut

—

Mr. McBride—I shall certainly object to any such

further instructions to the jury. The case has been

submitted once for decision

—
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The Court—I have instructed the jury specifically

about all these subjects and I am not going to go over

it again—the entire charge, and I don't feel inclined to

pick out any specific parts of it and instruct the jury

over again. The jury have not asked for any further

instructions, and I presume that they understand what

I have told them about it.

(To the jury.) This does not take the place of your

general verdict, gentlemen. You will return a verdict

for the plaintiff or for the defendant, and if for the

plaintiff, you will specify the amount of your verdict

for the entire amount. These are special questions

which I have submitted to you for the use of the govern-

ment in other litigation, and I would like for this jury

to decide about each one of these questions of amounts,

—about the saw logs separate from the matter of the

ties and cord wood, but I want you to return a verdict

in the form I gave you yesterday in each one of the two

cases, and in addition to the two verdicts which I

directed you to return I would like to have 3'ou answer

these questions if you can. I hope you will be able to

decide these matters, but of course there is no coercion

about it. You are cautioned that it is a very important

that this jury should decide this case. The case has

been fairly tried and well tried

—

A Juror—It appears to the jury that we have got an

interested party on this jury somewhere.

The Court—I cannot inquire into that matter at this

time. I will leave the case with you and only express

an anxiety that you will be able to agree. The case

has been fully tried and I feel that this jury is as well
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able to decide this case as another jury would be and

I believe that you can as well come to an agreement as

any other jury can.

A Jnror—I would like to ask are the jury allowed to

sign a verdict on Sunday ?

The Court—Yes. And when 3'ou have come to an

agreement send for me and I will receive yonr verdict.

That is all.

Spokane, Wn., Monday, 10 A. M., Apr. 24.

Mr. McBride—I would like to have now, if the Court

please, an exception to the jury having been sent out

on Sunday, and to the receiving of the verdict on Sun-

day. Of course, the instructions which your Honor

gave were given on your own motion, and not at the

request of either party. I would like to have the bene-

fit of such exception now, if the Court please.

The Court—I am willing to sign a Bill of Exceptions

that recite the exact facts as they occurred, the fact

of the giving of the instructions and special questions

on Sunday.

The foregoing bill of exceptions with the proposed

amendments thereto, and the defendant's objections to

said amendments were presented to me within the time

allowed by rule of Court. And now upon due consid-

eration thereof, the foregoing is hereby settled and

allowed as the defendant's bill of exceptions and cer-

tified to be correct.

C. H. HANFORD, >rt^^.

June 23rd, 1893.
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And afterwards, to-vvit : on the 17th day of October,

1893, there was duly filed in said Court, in said cause,

a petition for Writ of Error, the Order of Court allow-

ing same and the Assignment of Errors in said cause^

in the words and figures as follows, to-wit :

In the United States District Court., District of

Washington., Eastern Division.

The United States oe America, I

Plaintiff.,

vs.

John H. Stone,

Defendant.

(Consolidated with the case of the

United States of America,

Plaintiff.,

vs.

John H. Stone, Edward Noonan

and W. G. Kegler, doing busi-

ness as the Spo.^ane Fuel Com-

pany. Defendants.J

Petition for Writ of Error.

The above named defendant, John H. Stone, consider-

ing himself aggrieved by the decision and judgment of

this Court, made and entered on the day of May,

1893, ill the above entitled action, doth attach hereto

his Assignment of Errors as part hereof, and pray for a

Writ of Error from said judgment to the United States

Circuit Court of Appeals for the Ninth Judicial Circuit

of the United States, and the said Writ and Citation

issued thereon, and a Transcript of the Record and
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Proceedings herein, upon which said judgment was

rendered, duly authenticated, may be sent to said Court

of Appeals.

McBRIDE & ALLEN,
Defendants Attorneys.

Order.

The foregoing petition having been presented, this

day, the Assignment of Errors annexed thereto, and it

appearing that the petitioner is entitled to have the

same allowed.

It is ordered that a Writ of Error be, and it is, hereby

allowed, as prayed.

Dated October 17th, 1893.

JAS. H. BEATTY,
U. S. Dist. Judge, presiding.

Assignment of Errors.

Upon the record and proceedings in this case, the

plaintiff assigns the following errors :

First. The Court erred in sustaining the demurrer

of the plaintiff to the matter pleaded in the defendant's

answer, setting up the defense of the former verdict

upon the indictments found against defendant, in the

United States District Court of the District of Idaho,

because the same was a good defense to this action and

barred the same.

Second. The Court erred in sustaining the demurrer

to the answer of the defendant. Stone, in the action

against the said defendant, and his co-defendants, Kegler

and Noonan, in which the defendant pleaded the defense
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of a former verdict upon indictments which were found,

and upon which he was upon trial acquitted in the

United States District Court of the District of Idaho,

because said matter presented a good defense to this

action, and barred the same.

Third. The Court erred in denying the challenge

to the juror, Jolin Giffin, on the trial of these actions,

because the two cases of the United States v. John H.

Stone, and the United States v. John H. Stone, et al.^

had been consolidated on plaintiff's motion, and such

proceeding, if same should result in depriving parties

defendant of the right to challenge, which they would

enjo}^ if the cases were separately tried, was a denial of

rights conferred by statute, and that in such trial as

this, the party or parties defendant were entitled to

three peremptory challenges in each case to be tried.

Fourth. The Court erred in excluding the indictment,

record and proceedings of the United States District

Court of the District of Idaho, in the case of the

United States v. John H. Stone and the cases tried

therewith, and in its refusal to permit the same to be

read in evidence to the jury, because said record and

proceedings as evidence were a bar to this action to the

extent to which they applied, and were competent evi-

dence to support the denials of the answer, as well as a

bar to the plaintiff's right to recover.

Fif^h. The Court erred in excluding from the jury,

as evidence, the appointment of the defendant, John H.

Stone, as the Agent of the Central Washington Rail-

road Company and of the Spokane & Palouse Railway

Company, because said corporations having been organ-
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ized under the laws of the Territory of Washington,

and having filed their articles of incorporation and

proofs of organization with the Department of the Inte-

rior, which had approved the same, were authorized by

the laws of the United States to take the timber included

in this action, and such taking by them through their

agent was not unlawful, and the proof shows that the

ties which are sued for in this action were used by the

said railroad companies in the construction of their said

roads. The excluding of this proof was, therefore, error.

Sixth. The Court erred in excluding said appoint-

ment of John H. Stone for the further reason that if

said railroad ties were cut and taken by said Stone,

defendant, in the honest belief that the cutting and tak-

ing were authorized by law, the measure of damages

would be different from other unlawful taking ; and if

the jury found they were so cut and taken by mistake,

the fact was proper for the jury to consider in esti-

mating the damages. The excluding of this testimonj^,

when offered for that purpose only, was erroneous.

Seventh. The Court erred in permitting the attorney

of the plaintiff to ask the questions of defendant Stone

and other witnesses, as to whether the persons of whom

he purchased timber were or were not now residing upon

the land claimed by them at the time, because the same

were incompetent, irrelevant and immaterial, and no

part of the res gestcB.

Eighth. The Court erred in allowing the plaintiff to

introduce the evidence tending to show that certain

alleged settlers on lands, of whom the defendant Stone
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purchased timber, had since abandoned said lands.

Said evidence was objected to and admitted by the Court,

the same being immaterial, incompetent and irrelevant,

and tended to induce the jury to believe that the acts of

the said settlers, after they had sold the timber to the

defendant were proper for tlieir consideration.

Ninth. The Court erred in refusing to give the fol-

lowing instruction at the request of the defendant :
" In

the case of the United States v, John H. Stone, ei al..,

the defendant, John H. Stone, pra3^s the Court to in-

struct the jury as follows: There is no proof of the

alleged partnership charged in the complaint ; and the

defendants are, therefore, entitled to a verdict."

Tenth. The Court erred in refusing to give the

following instruction at the request of the defendant

:

" When a pre-emption or homestead filing has been

made by a settler duly qualified to make the same, the

effect of such action, combined with an actual personal

settlement on the public land so filed upon, is to sever

such land so claimed from the mass of public lands and

subject to the loss of the right of claimant by failure to

comply with the subsequent conditions of the law, the

settler becomes the owner of the land, and except as

between him and the government, he is entitled to exer-

cise all the rights of owner.

Eleventh. The Court erred in refusing to give the

following instruction to the jury at the request of the

defendant: "The legal presumption arising from the

lawful entry made upon land b^^ a claim under the law,

as a homestead or pre-emption, and occupation as such,
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is, that the claimants acted in good faith, and the

burden of proving bad faith and attempting to defraud

the government is upon the plaintiff."

Twelfth. The Court erred in refusing to give the

following instruction to the jury, as requested by

plaintiff: "If the jury find that the claimants of the

land, who sold timber cut from the lands, to the defen-

dant, Stone, were at the time residing upon it, having

claimed it under the homestead and pre-emption laws,

and were so improving their land as to indicate to the

jury that they intended to acquire title by compliance

with the law, and the sale of the timber was made

under such circumstances as to lead the purchaser to

believe that the parties selling it were acting in good

faith, then such sale was lawful, and the plaintiff would

not be entitled to recover anything for the timber so

sold."

ThirteentJi. The Court erred in refusing to give to

the jury the following instruction at the lequest of the

defendant :
" The fact that the claimants to land under

the homestead and pre-emption laws, after occupation

for a time abandoned the land, is not alone proof that

they intend to defraud the government, although in the

meantime they had cut and sold timber from the land

during their occupation , but the jury should judge of

the intent of the parties so acting by all the circum-

stances surrounding each case, and if these circumstances

satisfy the jury that the claimants of the land were

acting in good faith at the time they sold the tim-

ber the purchaser had no reasonable grounds to be-

lieve otherwise, then such sale would be law^ful."
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Fourteenth. The Court erred iu its charge to the

jury, wherein it stated: "I have decided that adjacent

lands, means lands in proximit}^, contiguous to, or near

to the road, and that lands so far distant from the rail-

roads mentioned as the lands in Kootenai County, Idaho,

where it is claimed these railroad ties were cut, were not

adjacent lands within the meaning of the law, that

takes the whole question and the whole subject

matter of that claim from your consideration, and

relieves you from any consideration in regard to it

because the Act of Congress of March 3, 1875, under

which the defendants sought to justify the cutting of

the ties in question, contemplated and authorized the

taking of ties under the circumstances and conditions

established in this case, the timber cut was shown to be

the nearest available timber to the localities where it

was used, and because there being no rule fixed by

the statute permitting timber and material to be used

in construction as to the distance it may be so taken, it

becomes necessarily a question to be determined by the

circumstances, and is, therefore, a question depending

on proofs, and consequently a question for the jury.

Fifteenth. The Court erred in that part of its in-

structions to the jury in which it said: "As to all of

the lands in which the title is in the United States, the

timber and trees that are standing and growing thereon

are part of the land, and the government has title to

those trees the same as in the soil," because it is not a

correct exposition of the law, that the government has

title to the timber upon the land, because it has not

parted with the legal title to the soil
;
and said instruc-
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tion, in connection in which it is expressed, tend to

injure the defendants before the jury.

Sixteenth. The Court erred in that part of the in-

struction in which it said to the jury: " A settler who

takes up a claim on public lands to perfect his right to

it, until he has perfected his right, has no right to cut

the timber except so far as is necessary and reasonable

to prepare so much of the land for cultivation as he in-

tends to cultivate. A man of limited means who goes

upon a claim and is able during the first year to culti-

vate only a few acres, is only authorized to cut the

timber off the few acres that he intends to cultivate. If

he cuts down the timber, off fort}^ acres, it would be in

pursuance to a definite plan that the plow shall follow

the axe, and that the entire forty acres shall be put to

use for purpose of cultivation in such manner as a

farmer makes use of land that is tillable land. The

balance of the timber on the 160 acres, if it is a claim

covered with timber, should remain as a preserve, a

timber preserve, for the future benefit of the land, and

should be removed only so fast as the settler finds it

necessary to remove it in order to put in cultivation the

lands he means to cultivate, and intends to cultivate in

good faith ; but a man whose primary purpose is to cut

the timber on a piece of land is no more authorized to

go out and cut that timber, b}^ reason of his having

filed on that land in the Land Office a declaration of

his intention to take the land under the pre-emption law^

than if he goes and cuts it without filing any declaration

* * * He has no right to cut down and sell the tim-

ber on other portions of the land, which he is not
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intending to immediately put into cultivation," because

the same is a restriction upon the rights of the settler,

is a misconstruction of the law, and in violation of the

privileges granted to the settler.

SeventeentJi. The Court erred in giving any instruc-

tions to the jury on Sunday, because he had no power

to do any judicial act save to receive the verdict and

discharge the jury, and all such instructions given by

the Court were without authority.

Eighteetith. The Court erred in entering any judg-

ment against the defendant upon the verdict, because

the verdict was against law.

And afterwards, to-wit : On the 17th day of October,

1893, there was issued in said cause a Writ of Error in

words and figures as follows, to-wit:

United States of America.—ss.

The President of the United States of America to

the Judges of the District Court of the United States,

in and for the District of Washington, Eastern Division

—Greeting : Because, in the record and proceeding, and

also in the rendition of the judgment of a plea which

is in said District Court, before you, between the United

States of America, plaintiff, vs. John H. Stone, defen-

dant (consolidated with the case of the United States of

America, plaintiff, vs. John H. Stone, Edward Noonan

and W. G. Kegler, doing business as the Spokane Fuel

Company, defendants), a manifest error hath happened,

as by his complaint appears, and it being fit that the

error, if any there hath been, should be duly corrected
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and full and speedy justice done to the parties aforesaid

in this behalf, you are hereby commanded, if judgment

be therein given, that then under your seal, distinctly

and openl}', you send the record and proceedings afore-

said, with all things concerning the same, to the United

States Circuit Court of Appeals for the Ninth Circuit,

at San Francisco, California, together with this writ, so

that you have the same at the said place within thirty

days from the date hereof in said Court, to be there and

then held, that the record and proceedings aforesaid be

inspected, the said Circuit Court of Appeals ma}^ cause

further to be done therein to correct that error what of

right and according to the law and custom of the United

States, should be done.

Witness the Honorable Melville W. Fuller, Chief

Justice of the Supreme Court of the United States, this

17th day of October, in the year of our Lord one

thousand and eight hundred and ninety-three, and of

the Independence of the United States the one hundred

and eighteenth.

(Seal.) R. M. Hopkins, Clerk,

By Deputy Clerk.

And afterwards, to-wit : on the 17th day of October,

1893, there was issued in said cause a Citation, in words

and figures as follows, to-wit

:

United States of America.—ss.

To the United States of America—Greeting :

You are hereby cited and admonished to be and

appear before the United States Circuit Court of Appeals
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for the Ninth Circuit, in the Cit}^ of San Francisco,

State of California, within thirty da3's after the date

hereof, pursuant to a Writ of Krror filed in the Clerk's

office of the District Court of the United States, for the

District of Washington, E;istern Division, wherein John

H. Stone (consolidated with the case of United States of

America vs. John H. Stone, Edward Noonan and W. G.

Kegler, doing business as the Spokane Fuel Company),

is plaintiff in error, and you are defendant in error, to

show cause, if any there be, why the judgment in said

Writ of Error mentioned, should not be corrected and

speedy justice should be done to the parties in that

behalf.

Dated this 17th day of October, 1893.

JAS. H. BEATTY,
(Seal.) United States District Judge, presiding in the

said District Court.

I admit service this i8th day of October, 1893.

W. H. BRINKER,
U. S. Attorney, perJ. E. B.

And, to-wit : On the 17th day of October, 1893,

there was duly filed in said Court, in said cause, the

bond in said cause, duly approved by the Judge presid-

ing, in the words and figures as follows, to-wit

:

In the District Court of the United States, District

of Washington, Eastern Division.

Appeal Bond.

Know all men by these presents, that we, John H.

Stone as principal, and George H. Leonard, and R. M.
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Russell as sureties, are held and firmly bound unto the

United States of America, in the full and just sum of

five hundred ($500), lawful money of the United States,

for the payment of which well and truly to be made,

we and each of us, hereby bind ourselves, our heirs,

executors, administrators and assigns, jointly and sev-

erally firmly b}^ these presents.

Sealed with our seals and dated this 12th day of

October, A. D. 1893.

The condition of the following obligation is such

that : Whereas in the above entitled Court, in an action

pending therein between the United States of America,

plaintiff, and John H. Stone, defendant, consolidated

with the case of the United States of America, plaintiff,

and John H. Stone, Hdward Noonan and \V. G. Kegler,

doing business as the Spokane Fuel Compau}^, defendants,

judgment was, on the 28th da^^ of April, 1893, rendered

in favor of said plaintiff and against said plaintiff, for

the sum of nineteen thousand dollars, ($19,000) dam-

ages, and for one thousand, three hundred dollars, costs

of suit, and.

Whereas, said John H. Stone has obtained from said

Court a Writ of Error to reverse the said judgment in

said action, and citation directed to said plaintiff citing

and admonishing it to appear in the said Court, to be

holden at San Francisco, in the State of California, on

the day of January next, has been issued.

Now, therefore, if the said defendant, John H. Stone,

plaintiff in error, shall prosecute his said Writ of Error

to effect, and shall answer all damages and costs if he
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shall fail to make his plea good, then the above obliga-

tion shall be null and void, otherwise it shall be and

remain in full force and effect.

John H. Stone. [Seal]

George H. Leonard. [Seal]

R. M. Russell. [Seal]

Attest

:

Executed in the presence of

:

Jno. R. McBride,

State of Washington, )

County of Spokane. )

George H. Leonard and R. M. Russel, being first

duly sworn, deposes, each for himself, as follows :

I am the person whose name is subscribed to the

foregoing instrument as a surety thereon. I state that

I reside at the County of Spokane, State of Washington
;

that I am a householder therein, and that I am worth

the amount mentioned as the penalty in said bond over

and above all my just debts and liabilities, and property

which is not exempt from execution.

Geo. H. Leonard.

R. M. Russell.

Subscribed and sworn to before me this 12th day of

October, 1893.

J. F. Brown,

[Seal] Nofai'v Publicfor the State of IVashmgton^

residiiig at Spokane, Washington.

I approve of the sufficiency of the sureties to the

witliin bond.

JAMES H. BEATTY,
U. S. District Judge

.^

presiding.
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United States of America, 1

District of Washington, > ss.

Eastern Division. j

I, R. M. Hopkins, Clerk of the District Court of the

United States of America for the District of Washing-

ton, by virtue of the foregoing Writ of Error, and in

obedience thereto, do hereby certify that the foregoing

pages numbered from i to 167 inclusive, contain a true

and complete transcript of the record and proceedings

had in said Court in the causes No. 86 and 89, con-

solidated, of the United States of America, plaintiff,

against John H. Stone, defendant, and the United

States of America, plaintiff, against John H. Stone,

Edward Noonan and W. G. Kegler, doing business as

the Spokane Fuel Compan}^, defendants, as the same

remain of record and on file in my office.

In testimony whereof, I have hereunto set my hand

and. caused the seal of said Court to be affixed this the

30th da3^ of October, A. d. 1893.

R. M. Hopkins, Clerk.

(Seal) By James O'Neill, Deputy Clerk.
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UNITED STATES

Circuit Court of Appeals,

NINTH JUDICIAL DISTRICr.

October Ternn, 1893.

John H. Stone,

Plaintiff in En or,

vs.

The United States of America,

Defendant in Error.

BRIEF OF PLAINTIFF IN ERROR.

STATEMENT OF THE CASE.

. This action was brought by the United States against

the defendant, John H. Stone, and the complaint filed

and served on the 13th day of May, 189^.

There are two actions, the first of which was for

damages for the unlawful taking of timber from certain

public lands of the United States alleged to lie in the

State of Idaho, and converting the same into railroad

ties, and also for the unlawful taking and conversion of

timber trees and converting the same into saw logs from

the same lands, to the aggregate value of $237,283.40.



The second action was against Stone and two other

defendants as partners, doing business as the Spokane

Fuel Company, and was for the value of certain cord

wood taken from the same land.

The cases having been tried together and vei diets

rendered by one jury it is necessary to consider the pro-

ceedings in both cases, to the extent that the second

case affects the first, although only the first case is here

for review on the merits. The verdict in the second

case having been on motion of defendant Stone set

aside and vacated by the District Court.

The action, as already observed, was for the value of

the timber alleged to have been taken, and involved

first, the question of the unlawfulness of the taking,

and second, the value. The answer of the defendant

denied the allegations of the unlawful taking and also

the value.

One of the defenses set up in each of the cases was

to the effect that in the month of April, 1891, the defen-

dant Stone was indicted in the United States District

Court at Boise City, in the District of Idaho, for the

same trespasses for which this action was brought, under

Section 2461 of the Revised Statutes of the United

States. That he was arraigned upon said indictments,

some twenty in number, and pleaded not guilty ;
that

he was afterwards tried upon said indictments and

acquitted by the verdict of the jury, and was discharged

therefrom, and all of said indictments were dismissed,

and offered to prove this defense by production of the

record of acquittal and discharge.



Ill the answer in the second case a copy of one of the

indictments, which inchided the snbject matter of nine

others, with which it was selected for trial, was made

part of the answer, and the defendant insisted that this

defense was a bar to the action, the facts being nndis-

piited. To this the plaintiff demurred in both cases as

not stating an}^ defense. These demnrrers were sus-

tained by the Court and the defendant excepted, and

this ruling is here claimed to have been erroneous.

The defendant then, by leave of Court, amended a prior

portion of the answer in which he pleaded a justifica-

tion of the alleged taking of the ties by reason that

:

First, they were taken from the lands granted to the

Northern Pacific Railroad Company by Act of Congress

organizing said corporation, and that if any ties were

taken from lands of the United States they were taken

for the corporations named in the answer, viz., for the

construction of the Spokane and Palonse Railway Com-

pany's road, and the road of the Central Washington

Railroad Company, was authorized under the Act of

Congress of March 3d, 1875, which permitted these

roads to cut and take timber from lands adjacent to said

lines of road for purposes of construction.

The cases when called f )r trial were consolidated by

the order of the Court, and tried together before the

Court and a jury, a proceeding to which tlie defendant

did not consent, but to which no exception was taken,

and which, under the circumstances, we may say was

justifiable, as it saved the expense of a double trial.

In impaneling the jury, the defendant challenged

peremptorily one John Giffen. Three peremptor}'

t



challenges having alread}' been exercised, the plaintiff

denied the right of the defendant to challenge more

than three jnrors, and the Conrt sustained the plaintiff's

objection to the challenge, thus limiting the peremptory

challenges at the trial to three jurors for the two cases,

and Giffen remained upon the jury. This ruling is

assigned as error.

During the progress of the trial the defendant offered

certified copies of the indictments against him in the

District Court of Idaho, and of the verdict and judg-

ment of acquittal, on account of the trespasses sued

upon in this case, as evidence that the issues had been

tried between plaintiff and defendant and were now res

adjudicata. The Court, on plaintiff's objection, rejected

the testimony, and this ruling is assigned as error.

During the progress of the trial the defendant intro-

duced evidence to show that the timber alleged to have

been cut for ties was furnished for tlie construction of

the Spokane and Palouse Railway and the Central

Washington Railroad. That it was the nearest suitable

and available timber to said roads, and the nearest

which was fit to be used in the construction. That the

defendant had been regularly appointed as agent of

said roads and authorized to take timber under the law

for their use in construction, and contended that the

same under these circumstances was lawful. The

Court, on the objection of the plaintiff to this proof of

defendant's agency, rejected it, and this ruling is as-

signed as error.

There were other exceptions to the proceedings which

is unnecessary in this preliminary statement of the



case to present as they will appear specifically in the

formal assignment of errors.

The jnr}' returned a verdict in the first case, the one

now before the Court, in favor of the plaintiff for the

sum of $19,000, and in the second case for $3,500.

Judgment was entered for the plaintiff in the first

case on the aSth day of April, 1893, and the verdict in

the second case was, on motion of the defendant, set

aside. A bill of exceptions with the evidence bearing

on the questions raised therein was dul}^ settled, and

the case is now here upon a writ of error based on the

record, and the exceptions thus settled. The f)llowing

is the formal assignment of errors :

ASSIGNMENT OF ERRORS.

Upon the record and proceedings in this case the

plaintiff assigns tlie following errors :

First. The Court erred in sustaining the demurrer

of the plaintiff to the matter pleaded in the defendant's

answer, setting up the defense of the f)rmer verdict

upon the indictments found against defendant, in the

United States District Court of the District of Idaho,

because the same was a good defense to tliis action and

barred the same.

SecoJid. The Court erred in sustaining the demurrer

to the answer ot the defendant, Stone, in the action

against the said defendant, and his co-defendants,

Kegler and Noonan, in wliich the defendant pleaded the

defense of a former verdict upon indictments which



were found, and upon wliich he was upon trial acquitted,

in tlie United States District Court of the District of

Idaho, because said matter presented a good defense to

this action, and barred the same.

Third. The Court erred in denying the challenge to

the juror John Giffen, on the trial of these actions,

because the two cases of the United States vs. John H.

Stone, and the United States vs. John H. Stone, et al.^

had been consolidated on plaintiff's motion, and such

proceeding, if same should result in depriving parties

defendant of the right to challenge, which they would

enjoy if the cases were separatel}' tried, was a denial of

rights conferred by statute, and that in such trial as

this, the party or parties defendant were entitled to

three peremptor3' challenges in each case to be tried.

Fourth. The Court erred in excluding the indict-

ment record and proceedings of the United States Dis-

trict Court of the District of Idaho, in the case of the

United States vs. John H. Stone and the cases tried

therewith, and in its refusal to permit the same to be

read in evidence to the jur}^ ; because said record and

proceedings, as evidence, were a bar to this action to the

extent to which the}- applied, and were competent evi-

dence to support the denials of the answer, as well as a

bar to the plaintiff's right to recover.

Fifth. The Court erred in excluding from the jur}^,

as evidence, the appointment of the defendant, John H.

Stone, as agent of the Central Washington Railroad

Company and of the Spokane and Palouse Railway

Company, because said corporations having been organ-

ized under the laws of the Territoi}- of Washington,



and having filed their articles of incorporation and

proofs of organization with the Department of the

Interior, which had approved the same, were authorized

by the laws of the United States to take the timber

included in this action, and such taking by them

through their agent was not unlawful, and the proof

shows that the ties which are sued for in this action

were used by the said railroad companies in the con-

struction of their said roads. The excluding of this

proof was, therefore, error.

Sixth The Court erred in excluding said appoint-

ment of John H. Stone for the further reason, that if

said railroad ties were cut and taken bv said Stone,

defendant, in the honest belief that the cutting and

taking were authorized by law, the measure of damages

would be different from other unlawful taking; and if

the jury found they were so cut and taken by mistake,

the fact was proper for the jury to consider in estimat-

ing the damages. The excluding of this testimony)

when offered for that purpose only, was erroneous.

Seventh. The Court erred in permitting the attorney

of the plaintiff to ask the questions of defendant Stone

and other witnesses, as to whether the persons of whom
he purchased timber were or were not now residing upon

the land claimed by them at the time, because the same

were incompetent, irrelevant and immaterial, and no

part of the res gestcB.

Eighth. The Court erred in allowing the plaintiff to

introduce the evidence tending to show that certain

alleged settlers on lands, of whom the defendant Stone
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purchased timber, had since abandoned the lands. Said

evidence was obiected to and admitted by the Court, the

same being immaterial, incompetent and irrelevant, and

tending to induce the jury to believe that the acts of

the said settlers, after they had sold the timber to the

defendant, were proper for their consideration.

Ninth, Tlie Court erred in refusing to give the

following jn.struction at the request of the defendant

:

" In the case of the United States v. John H. Stone,

'V/ nl., the defendant, John H. Stone, pra3'>; the Court

"to instruct the jury as follows: There is no proKif of

" the alleged partnership charged in the complaint; and

** the defendants are, therefore, entitled to a verdict."

Tnrlh. Tlie Court erred in refusing to give the

following instruction at the request of the defendant

:

" Wlien a pre-emption or homestead filing has been

'* made by a .settler duly qualified to make the same, the

'' effect of such action, combined with an actual personal

*' settlement on the public land so filed upon, is to sever

''such land so claimed from the mass of public lands,

" and subject to the loss of the right of claimant by

** failure to comply with the subsequent conditions of

"the law, the settler becomes the owner of the land,

" and except as between him and the government, he is

"entitled to exercise nil tlie rights of owner."

Elrvtfilh. The C(>urt erred in refusing to give the

following instruction to the inry at the request of the

defendant :

" Tile legal presumption arising from the lawful

"entry made up>n land by a claim under the law, as a
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purchased timber, had since abandoned the hinds. Said

evidence was objected to and admitted by the Court, the

same being immaterial, incompetent and irrelevant, and

tending to induce the jur}' to believe that the acts of

the said settlers, after they had sold the timber to the

defendant, were proper for their consideration.

Ninth. The Court erred in refusing to give the

following instruction at the request of the defendant

:

" In the case of the United States v. John H. Stone,

" ^/ al., the defendant, John H. Stone, pra3^s the Court

"to instruct the jury as follows: There is no proof of

" the alleged partnership charged in the complaint ; and

" the defendants are, therefore, entitled to a verdict."

Tenth. The Court erred in refusing to give the

following instruction at the request of the defendant

:

" When a pre-emption or homestead filing has been

" made by a settler duly qualified to make the same, the

" effect of such action, combined with an actual personal

" settlement on the public land so filed upon, is to sever

''such land so claimed from the mass of public lands,

" and subject to the loss of the right of claimant by

" failure to comply with the subsequent conditions of

" the law, the settler becomes the owner of the land,

" and except as between him and the government, he is

"entitled to exercise all the rights of owner."

Eleventh. The Court erred in refusing to give the

following instruction to the jury at the request of the

defendant

:

" The legal presumption arising from the lawful

" entr}/ made upon land b}' a claim under the law, as a



" homestead or pre-emption, and occupation as such, is,

" that the chiiniants acted in good faith, and the burden

" of proving bad faith and attempting to defraud the

"government is upon the plaintiff."

Twelfth. The Court erred in refusing to give the fol-

lowing instruction to the jury, as requested by plaintiff:

"If the jury find that the claimants of the land,

" who sold timber cut from the lands to the defendant,

" Stone, were at the time residing upon it, having claimed

" it under the homestead and pre-emption laws, and were

"so improving their land as to indicate to the jury that

" they intended to acquire title by compliance with the

" law, and the sale of the timber was made under such

" circumstances as to lead the purchaser to believe that

" the parties selling it were acting in good faith, then

" such sale was lawful, and the plaintiff would not be en-

" titled to recover anything for the timber so sold."

Thirteenth. The Court erred in refusing to give to

the jury the following instruction at the request of the

defendant :

" The fact that the claimants to land under the home-

" stead and pre-emption laws, after occupation for a time

" abandon the land, is not alone proof that they intend

" to defraud the government, although in the meantime
" they had cut and sold timber from the land during

"their occupation; but the jury should judge of the

" intent of the parties so acting, by all the circumstances

" surrounding each case, and if these circumstances

" satisfy the jury that the claimants of the land were act-

" ing in good faith at the time they sold the timber, the
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"purchaser had uo reasonable grounds to believe otlier-

*' wise, then such sale would be lawful."

FoiLrteenth. The Court erred in its charge to the

jury, whereiu it stated: " I have decided that adjacent

" lands, means lands in proximity, contiguous to, or

*' near to, the road, and that lands so far distant from the

" railroads mentioned as the lands in Kootenai County,

" Idaho, where it is claimed these railroad ties were cut,

" were not adjacent lands within the meaning of the law.

" That takes the whole question and the whole subject

" matter of that claim from your consideration, and

" relieves 3'on from any consideration in regard to it ;

"

—

because the Act of Congress of March 3d, 1875, under

which the defendants sought to justify the cutting of

the ties in question, contemplated and authorized the

taking of ties under the circumstances and conditions

established in this case. The timber cut was shown to

be the nearest available timber to the localities where it

was used, and because, there being no rule fixed by the

statute permitting timber and material to be used in

construction, as to the distance it may be so taken, it

becomes necessarily a question to be determined by the

circumstances, and is, therefore, a question depending

on proofs, and consequently a question for the jur3^

Fifteenth. The Court erred in that part of its

instructions to the jury in which it said: "As to all

"of the lands in which the title is in the United

'' States, the timber and trees that are standing and

" growing thereon are part of the land, and the gov-

" ernment has title to those trees the same as in the

" soil ;
"—because it is not a correct exposition of the
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law, that the government has title to the timber upon

the. land because it has not parted with the legal title to

,thesoil ; and said instruction, in connection in which it is

expressed, tended to injure the defendants before the

Sixteenth. The Court erred in that part of the in-

struction in which it said to the jury :
" A settler who

" takes up a claim on public lands to perfect his right

" to it, until he has perfected his right has no right to

" cut the timber except so far as it is necessary and

" reasonable to prepare so much of the land for cultiva-

*' tion as he intends to cultiv^ate. A man of limited

" means who goes upon a claim and is able during the

" first 3'ear to cultivate only a few acres, is only author-

" ized to cut the timber off the few acres that he in-

" tends to cultivate and is able to cultivate. If he cuts

'' down the timber, off forty acres, it should be in pursu-

" ance to a definite plan that the plow shall follow the

" axe, and that the entire forty acres shall be put to use

" for purpose of cultivation in such manner as a farmer

" makes use of land that is tillable land. The balance

*' of the timber on the i6o acres, if it is a claim covered

" with timber, should remain as a preserve, a timber

" preserve, foi the future benefit of the land, and should

" be removed only so fast as the settler finds it neces-

'' sarv to remove it in order to put in cultivation the

'' lands he means to cultivate, and intends to cultivate

" in good faith ; but a man whose primary purpose is

" to cut the timber on a piece of land is no more iiuthor-

" ized to go out and cut that timber by reason of his

'' having filed on that land in the Land OfiBce, a declar-
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*' ation of his intention to take the land under the pre-

" emption law, than if he goes and cuts it without filing

" an}' declaration * * * * He has no right to cut

" down and sell the timber on other portions of the land

" which he is not intending to immediateU' put into culti-

'' vation ;

"—because the same is a restriction upon the

rights of the settler, is a misconstruction of the law, and

in violation of the privileges granted to the settler.

Seventeenth. The Court erred in giving an}^ instruc-

tions to the jun,'^ on Sunda}'^, because it had no power to

do any judicial act, save to receive the verdict and dis-

charge the jur3% and all such instructions given by the

Court were without authority.

Eighteenth. The Court erred in entering any judg-

ment against the defendant upon the verdict, because

the verdict was asfainst law.&

ARGUMEXT.

The first, second and fourth assignments of error may

be properly considered together.

The first and second assignments raise the question

which involves the correctness of the ruling on the

demurrers to the answers of the defendants setting up

the bar of the judgment in favor of the defendant.

Stone, in the United States District Court of Idaho, and

the third controverts the correctness of the ruling made

on the offer of the record of that Court as evidence to

support the denials in the answer on the effect bv the

demurrer. The principle involved is the same in both

rulinsTS.
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Witli all due respect to the learned Judge of the

Court below, we insist tliat his rulings are in violation

of principle and of precedent. The rule of law is fun-

damental and has no exception, that " Where the same

"matter was in issue, and submitted to the jur}' in the

*' former suit without sufficient proof, tlie decision of the

"jury upon the matter in issue, and thus submitted to

"them, followed by the judgment of the Court upon

" their verdict, will be a bar to another action for the

" same cause or matter, where the same evidence which

" is necessary to sustain the second suit if it had been

" given in the former action would have authorized a

" recovery therein."

Miller V. Manice, 6 Hill, 121.

Lord Chief Justice DeGrey, in the Duchess of King-

ston's case (2d Smith's L. C. 573),. states the rule thus :

''^ First, that the judgment of a Court of concurrent

"jurisdiction, directly upon the point, is as a plea, a bar,

"or as evidence, conclusive, between the same parties,

" upon the same matter, directly in question in another

"court; Secondly, \.\vA.X. the judgment of a Court of

"exclusive jurisdiction, directly upon the point, is, in

" like manner, conclusive upon the same matter, between

" the same parties, coming incidentally in question in

" another Court, for a different purpose."

"The plea of res adjitdicata, except in special cases,

"is not only conclusive upon the points which the

" Courts were required by the parties to form an opinion

"and pronounce a judgment, but to any point which

" properly belonged to the subject of litigation, and



" which, the parties exercising reasonable diligence,

" might have brought forward at the time."

He7ideyson v. Henderson^ 3 Hare, 100.

Embury v. Conner^ 3 Com., 522.

Bouvier states the rule thus :

"'' Res Jzidicata (Lat., things decided). In practice. A
" legal or equitable issue which has been decided by a

" court of competent jurisdiction.

" It is a general principle that such decision is binding

" and conclusive upon all other courts of concurrent

"power. This principle pervades not only our own,

" but all other systems of jurisprudence, and has become

" a rule of universal law, founded on the soundest policy.

" If, therefore, Paul sue Peter to recover the amount due

" to him upon a bond, and on the trial the plaintiff fails

'' to prove the due execution of the b^nd by Peter,— in

" consequence of which a verdict is rendered for the

"defendant and judgment is entered thereupon,— this

"judgment, till reversed on error, is conclusive upon

" the parties, and Paul cannot recover in a subsequent

" suit, although he may then be able to prove the due

" execution of the bond by Peter, and that the money
" is due to him ; for, to use the language of the civilians,

" res judicata facit ex albo nigrum^ ex nigro alburn^ ex
''' cu7'vo rectum^ ex I'ecto ciirviim (a decision makes white

"' black; black, white; the crooked, straight; the straight,

"crooked).

" The Constitution of The United States and the

" amendments to it, declare that ' no fact once tried by

'' ' a jury shall be otherwise re-examinable in an}- Court
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" ' of the United States than according to the rnles of

''
' the common law.'

" But in order to make a matter i^es judicata there

'' must be a concurrence of the four conditions following,

"namely: identity in the thing sued for (Authorities).

"Identity of the cause of action; if, for example,

" I have claimed a right of way over Blackacre, and

"a final judgment has been rendered against me

"and afterwards I purchase Blackacre, this first de-

" cision shall not be a bar to m}^ recovery when
" I sue as owner of the land, and not for an ease-

" ment over it which I claimed as a right appurtenant

" to \\\y land. (Authorities.) This rule is a necessary

"consequence of the rule of natural justice, 7ie in-

'" aiiditiis condfmnetur\ identity of the quality in the

"persons for or against whom the claim is made: for

" example, an action bv Peter to recover a horse, and a

"final judgment against him, is no b ir to an action

" by Peter, administrator of Paul, to recover the same
" horse." (Authorities.)

That portion of the answer to which the demurrer

was sustained reads as follows :

"That in the month of April, 1891, at a term of the

" United States District Court, held at Boise Cit}^ in

" the District of Iliho, whereat the Honorable James H.

" Beatty, United States District Judge, presided, and

" Fremont Wood, Esq., was Attorney of the United

"States, a grand jury was regularly impaneled and

" sworn ; that the said trespasses and wrongs com-

" plained of herein were then and there presented by

" said United States Attorne}^ to said grand jury, for
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" investigatiou, and such proceedings were then and

"there had and taken; that the said grand jnr\- found

'' and returned into said Court true bills of indictment,

'' in which each and all of the wrongs and trespasses

"complained of herein were included, and this defen-

" dant was charged thereb}' with the commission of an

" oflPence against the penal laws of the United States,

" forbidding the cutting or removal of timber from the

" lands of the United States.

" On all the charges involving the acts of this defen-

" dant, as set forth in the complaint filed herein, this

" defendant was upon said indictments afterwards in

*' said Court tried and acquitted upon trial before said

"Court and iu^v, and the defendant was adjudged

" innocent and discharged therefrom by the judgment

"of said Court, all of which this defendant will verify

" by the record thereof, and the judgment of said Court,

" upon each and ever\- other charge preferred against

" him as aforesaid, was duh' entered against said plain-

" tiff in said proceedings, the issue therein being the

" same as are now presented in this action, and were

"each and all determined and adjudged in this defen

" dant's behalf and against the plaintiff, all of which

" will appear b}* the record and proceedings of the Court

" therein, wtiich this defendant will produce.

" Wherefore, this defendant alleges, that the issues

" tendered by the plaintiff herein have been heard, tried

'* and adjudged for defendant and against the plaintiff,

" by a Court of competent jurisdiction, and that said

"judgment and determination preclude the maintenance

"of this suit."
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The Constitution of the United States, Article 7, of

the Amendment reads :
" No fact tried by jur}' shall

" be otherwise re-examined in an}- Court of the United

" States than according to the rules of the common law."

The demurrer in this case admitted that defendant

Stone had been tried before a Court of competent juris-

diction charged with the precise trespasses and wrongs,

which were the cause of this action in the complaint of

this case ;
that the plaintiflF in this case was the plaintiff

in that, that a verdict was rendered in favor of the

defendant and judgment entered in this case against

the plaintiff and for the defendant.

We insist that everv essential element recognized b\'

the authorities as sufficient to render the judgment of

the United States District Court for the District of

Idaho, a complete defense is present in this answer.

The jurisdiction of the District Court is admitted,

the identit}' of the parties is admitted, the identity' of

the subject matter and the identit}' of the issues, are all

admitted.

The answer in the second case in this record, not onl}'

sets up the facts, but it sets out a cop}' of the indict-

ment in the haec vei'bae to show conclusiveh' that the

facts alleged b}' the defendant are supported b}' the

record of the United States District Court of the

Idaho District, and the bill of exceptions contains the

record and proceedings of the entire trial in that Court,

with the verdict of the jury and the judgment of the

Court in defendant's favor.



Ever}' fact which plaintiff in this action was called

upon to prove, it was required to prove in the United

States Court in Idaho. The ownership of the lands,

unlawful character of the taking and conversion, were

clearly the issues tried and decided by the jury in the

former case. In fact, the criminal and civil actions were

both provided for in the same section of the Revised

Statutes, and the issues in both identical. The identity

of the issues is stated in the answer, and admitted by

the demurrer. If the case stated is not one within

the constitutional prohibition, "That no fact tried by

"jury shall be re-examined in any Court of the United

" States," then no such case can ever exist.

But it was insisted in the Conrt below that as the

proceeding in the United States Court in the Idaho

District was a criminal proceeding, and this case was a

civil action to recover the value of the property alleged

to have been taken by the defendant, the judgment in

the former was not an adjudication between the parties

that is conclusive or even material. It was upon this

theory that the Court below sustained the demurrer in

the first instance, and excluded the record of the former

trial and judgment as evidence, at the trial of this

action. We insist that this view overlooks the funda-

mental principle lying at the basis of the rule, that it is

not \\\^ form in which the issues are presented for trial,

whether criminal, penal or civil ; whether trespass,

trover, debt or assumpsit. It is the issue itself, the fact

in difference between the parties, which determines

whether it can be re-examined or not. If tlie question

as to whether the taking of the timber was unlawful.
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was involved in the suit in Idaho, tliat question was

settled by the finding of that jury forever. Whether

the issue was tried in a civil or a criminal case is

immaterial. IVas it tried between the parties and

decided? If it was, it cannot be re-examined, except

upon a new trial granted in that Court,

No other Court of the United States can question the

correctness of that verdict or that judgment. It does

not depend upon how it was tried, or the form of the

action in which the issue was tried. Was the issue in

fad tried, and determined? If so, it cannot be re-tried

because the plaintiff has changed the form in which it

is presented.

The precise question involved here has been passed

npon by the Supreme Court of the United States, and

in support, to the fullest extent of the position, we

assume.

In the case of Coffey v. the United States, ii6 U. S.

Reports, 442, the facts were these: "Coffey was a

"distiller of liquors, and in 1881 a criminal information

" was filed against him for the violation of certain

" sections of the Internal Revenue laws, and upon these

"charges he was tried by a jury in the United States

" District Court and acquitted. After this trial, the

" United States District Attorney having filed a civil

" proceeding against the defendant to forfeit the property

" under the same section of the Revised Statutes, which

" authorized such a proceeding in rem, sought to forfeit

" the property. Being cited as owner of the property

'' thus sought to be forfeited, the same defendant filed
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" his answer, and set np as a defense the acquittal in

" the criminal proceeding. The plaintiff demurred to

"the defense, and judgment was given in favor of the

" United States, the demurrer being sustained."

Justice Blatchford rendered the decision for the

whole Court, He said :
" The question is therefore dis-

' tinctly presented whether such judgment of acquittal is

' a bar to this suit. We are of the opinion that it is."

Proceeding, the Justice says :
" It is true that Section

' 3257, after denouncing the single act of a distiller

' defrauding or attempting to defraud the United States

' of the tax on the spirits distilled by him, declares the

' consequence of the commission of the act to be :

—

First

^

' certain specific property shall be forfeited. Second^ the

' offender shall be fined and imprisoned.

" It is also true that the proceeding to enforce the

'forfeiture against the res named, must be a proceeding

' in rem and a civil action, while that to enforce fine and

'imprisonment must be a criminal proceeding, as was

'held b}^ this Court in Palmyra^ 12th Wheaton, 1-14.

' Yet, where an issue raised as to the existence of the

' act or fact assumed has been tried in a criminal

' proceeding, instituted by the United States, and a

'judgment of acquittal has been rendered in favor of

'the particular person, that judgment is conclusive in

favor of such person on the subsequent trial of a suit

' iji rem b}' the United States where, as against him,

' the existence of the same act or fact is the matter in

' issue as a cause for the forfeiture of the property in

' refu. It is urged as a reason for not allowing such

'effect to the judgment that the acquittal in the
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"criminal case might have taken place because of the

*' rule requiring the guilt to be proved beyond a reason-

" able doubt, and that on the same evidence on the

" question of preponderance of pr.oof there might he a

" verdict for the United States for the suit in leni.

" Nevertheless the act orfact has been put in issue and

'''' determined against the United States^ 2.\\di all that is

" embraced b}' the Statute as a consequence of guilt, is

" a punishment therefor. There could be no new trial

" of the criminal prosecution after the acquittal in it
;

" and a subsequent trial of the civil suit amounts to

" substantially the same thing, with a difference only

'' in the consequence following a judgment adverse to

" the claimant. * ^ * *

" When an acquittal in a criminal prosecution in be-

" half of the Government is pleaded or filed in evidence

" by the same defendant in an action against him by an

"individual, the rule does not apply for the reason that

" the parties are not the same. * * * * But upon this

" record as we have already seen, the parties and the

" matter in issne are the same."

Further on the Justice observes :
" This doctrine is

" applicable to a case like the present, where in both

" proceedings, criminal and civil, the United States is a

" party on one side, and this claimant the party on the

"other. The judgment of acquittal in the criminal

" proceeding ascertained that the facts which are the

" basis of that proceeding, and are the basis of this one,

" and which are made by the Statute, the foundation of

" any punishment, personal or pecuniary, did not exist.

" This ivas ascertained once fully between the United
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" that the facts cannot again be litigated between them

' as the basis of any statntory punishment denounced

" as a consequence of the existence of the facts. This

" is a necessary result of the rule laid down in the

" Duchess of Kingston's case/' [Quotation given

above.]

We are unable to perceive wherein the case above

cited differs from the one at bar.

The Internal Revenue Act cited by the court in the

Coffey case (Sec. 3257 Revised Statutes of the United

States), denounced the act of the distiller in defrauding

or attempting to defraud the Government of the tax,

and the proceeding to punish the offense was by indict-

ment or criminal information. It also provided for a

forfeiture of the res^ which was a civil action.

In the case at bar the act of unlawfully cutting or

removing timber from the public lands, is by Section

2461, United States Revised Statutes, made a criminal

offence to be prosecuted as a criminal proceeding, and

punishable by fine and imprisonment as the consequence,

or a civil action to recover the value of the timber.

In principle the Revenue Statute, and the statute for

the protection of timber are precisely ali.ce. The same

testimony which would support a criminal prosecution

in either case would sustain the civil action provided for

in both statutes.

In a timber prosecution, the fact that the timber was

unlawfully taken from the public lands would have to
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be established. In a civil action the plaintiff would

be compelled to establish the same facts. The issues

in either action, and in both must of necessity be iden-

tical. If a verdict on like issues in an Internal

Revenue case is conclusive of these issues, because of

having been once tried is res adjudicata^ why is it not

so in a timber case ? Bearing in mind the general

principle that an issue once tried between the same

parties, and judgment rendered, is not re-examinable,

how can it be contended that when every issue involved

in the present action between the United States and this

defendant, was laboriously tried in a case, which oc-

cupied a Court and jury for a fortnight, and a verdict

and judgment resulted, and is in full force, plaintiff

can re-open and " re-examine" ?

The case of Coffey v. The United States, ii6 U. S.,

427, shows the strictness with which tiie rule so con-

tended for is upheld. That case, unlike the one first

cited is where the Court held the defendant Coffey

bound by the verdict in the criminal case (which in that

case was a verdict of guilt^O, j^ist as it had held the

United States bound by it, in the case first cited (page

442 same volume). The issue having been once tried

and settled in favor of the United States, in the crim-

inal prosecution in that case, b}^ a general verdict, that

verdict was held conclusive in its favor in the civil

proceeding for forfeiture of the goods.

No sophistry can evade the force or application of

these decisions to the case at bar. They are parallel in

all their essential features, and resting upon the same

principles of law, they must receive the same judicial
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recognition. It is true that the amount of testimonj^ to

secure a verdict in a criminal case, may place upon the

prosecution in such case a heavier burden than in a civil

action, but the binding force and effect of the judgment

of the Court has never been placed in any Court, upon

a question of how much or how little testimony fur-

nished its basis. The binding and conclusive effect of

a judgment is predicated upon the fact that the issues

it determines had been once tried and a conclusion

reached and recorded, and not upon the quantity or

value of the evidence upon which it was rendered.

Miller v. Manice^ 6 Hill.

Black on Judgments^ Section

The decision in the Coffey case is again approved in

the case of Boyd v. the United States^ ii6 U. S., 634.

The same cases are followed and applied in United

States V. One Distillery^ by Mr. Justice Ross of this

Circuit, 43 Fed. Rep., 846, 852.

Justice Ross not only held the judgment in ttie

criminal case conclusive between the parties to it, in the

civil case, but held that the successor in interest, to the

part}^ who had been tried and acquitted, was entitled to

the benefit of the bar of the judgment in favor of his

grantor. Here in the case at bar, the same party who

had been once tried, and who had a verdict in his favor,

was denied all benefit of that verdict. The United

States was allowed to experiment in different Courts,

and after having failed in one jurisdiction, to go into

another, and there again try the same questions, which

had been adjudged in the other.
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After compelling the defendaut Stone to appear in a

Court 700 miles distant from the place of the alleged

trespass, and transport his witnesses in the depth of

winter to the place of trial, at an expense of thousands

of dollars, when he secured a verdict in his favor, he is

again assailed on the same canse of action in another

forum ; and when he pleads prior judgment in his favor,

he is coolly told that it is no defense, and he must

satisfy a Washington as well as an Idaho jury of his

innocence, before he can be set free. We submit that

the ruling is in violation of every piinciple of right,

and revolting to the sense of justice, which pervades

ever}' civilized code—the Constitution of the United

States included.

II.

The assignment of error No. 3 is upon the exception

to the ruling of the Court which denied the peremptory

challenge to the juror Giffen. The two cases of the

United States v. John H. Stone^ and the United States

V. John H. Stone ^ Edivard Noonan and IV. G Kegler^

partners, etc., were consolidated for trial on plaintiff's

motion. The right of the Court to do this for good

cause is not disputed, and the defendant acquiesced in

that order, but he did not consent. But in impaneling

the jury the Court treated the proceedings as one case,

and when we exercised the right to challenge peremp-

torily the fourth juror, the plaintiff objected to the

challenge on the ground that having already challenged

three jurors peremptoril}', onr rights in that respect

were exhausted. The Court sustained the objection
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and the juror remained upon the panel. We chiim this

was error (See Ttanscript page 49).

It requires no argument to prove that the power of

the Court to consolidate several actions for the trial,

given by the statute, was not intended to be used as a

device to deprive either of the parties of any substantial

right, and yet if the ruling in this case be correct by

the action of the Court, taken without our consent, we

are deprived of the most vital right that is given to a

litigant, the right to purge the jury to which his cause

is to be submitted. If the cases had been tried separ-

ately we would have had three challenges in each case,

tried together we were allowed but three.

The question, however, has been determined by a

Court whose authorit}^ is binding on this Court, and in

a manner that can leave no doubt as to the corretness

of our exception.

In the case of The Mutual Life Insura7ice Company

V. Hillmon, 145 U. S., 292, the Supreme Court held that

while the trial court under Section 819, Revised Statutes,

had the power to consolidate several causes of action

for trial, it could not deprive the parties of tiie full

number of challenges to the jury by such means.

The Court, b}^ Mr. Justice Gray, observes :
" Defen-

" dants in different actions cannot be deprived of their

" several challenges by the order of the Court made for

" the prompt and convenient administration of justice if

" the three cases shall be tried together.

'* The denial of the right of the challenge secured to

" the defendants by the statutes entitles them to a new
" trial."
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In this case there are three actions against the same

defendant. Here are two actions—one against one de-

fendant, and the other against this same defendant and

two other parties. Two verdicts were required and two

separate verdicts were in fact given. Two cases were

tried, and yet challenges only permitted as if but one

were on trial. The jury was therefore improperly and

illegally constituted for the trial of either case. The

order of Court after trial setting aside the verdict of one

of the cases did not cure the error in the other. The

injury by the improper manner of impaneling the jury

may have occurred, and presumably in law it did occur

in this action. We had a right to have a jury to try both

cases properly constituted, and if it were not legally im-

paneled to try both the causes submitted, it was not a

lawful jury. We submit the error is fatal to the

verdict in this case.

III.

The fifth and sixth assignments of error are as

follows :

Fifth. The Court erred in excluding from the jury,

as evidence, the appointment of the defendant, John H.

Stone, as the agent of the Central Washington Railroad

Company and of the Spokane and Palouse Railway

Compan\^ because said corporations having been organ-

ized under the laws of the Territory of Washington,

and having filed their articles of incorporation and

proofs of organization with the Department of the In-

terior, which had approved the same, were authorized
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by the laws of the United States to take the timber

included in this action, and such taking by them

through their agent was not unlawful, and the proof

shows that the ties which are sued for in this action

were used by the said railro.id companies in the con-

struction of their said roads. The excluding of this

proof was, therefore, error.

S/.v///. The Court erred in excluding said appoint-

ment of John H. Stone for the further reason that if

said railroad ties were cut and taken b}' said Stone,

defendant, in the honest belief that the cutting and

taking were authorized by law, the measure of damages

would be different from other unlawful taking, and

if the jury found they were so cut and taken by mis-

tal-ce, the fact was proper for the jurj' to consider in

estimating the damages. The excluding of this tes-

timony, when offered for that purpose only, was

erroneous.

IVooden Ware Co. v. U. S.. io6 U. S., 434, and

cases cited.

The proof submitted and found in the bill of excep-

tions shows that the Spokane and Palouse Railway and

the Central Washington Railroad Companies were cor-

porations organized for the purpose of constructing their

respective roads under the laws of the State of Wash-

ington, that copies of their articles of incorporation

and proofs of organization were filed in the of^ce of the

Secretary of the Interior, and that the same were duh'-

approved so as to entitle each of them to claim the rights

and benefit of the Act of Congress of IMarch 3d, 1875.

(Supplement Revised Statutes, Volume one, page 91.)
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The first section of said Act grants to any sncli rail-

road company as the ones in qnestion, the right of way

over the pnblic land to the extent of loo feet in width

from each side of the centre line of said road, and also

makes the following provisions :
" Also the right to

" take from the pnblic lands adjacent to the line of such

" road material, earth, stone and timber necessary for

" the construction of said railroad."

Under this provision, tlie contention of the defendant

at the trial was, tliat these railroad companies were au-

thorized to take the timber for ties, sued for in this

action from the lands from which they were cut and

taken. That although the lands were not adjoining to

the line of these roads, they were within the language

of the Act "adjacent to them," Therefore, proof that

he was the agent of each of these companies, and had

the autliority on their behalf to cut the timber and ties

in question was admissible.

The Court allowed the defendant to show where the

roads were situated, the distance to this body of timber,

that it was the nearest available timber fit for ties for

their construction, but on objection refused proof of de-

fendant's agency as immaterial, because the timber was

at too great a distance to be included within the grant

for aid of construction.

The Spokane and Palouse road commenced at Mar-

shall Junction with the Northern Pacific Railroad, and

ran southward from that point. The Washington road

at Cheney, about eight miles west of Marshall Junction,

and ran northwest. No timber fit for ties was found
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along the line of either road, and both penetrated a

region almost entirely destitnte of timber of any kind.

The nearest available timber for construction was shown

to be the forest where the ties sued for were cut, and

that was estimated at about fifty miles distant from the

east end of the roads, and easterly from them, and upon

the line of the Northern Pacific Railroad.

The correctness of the ruling of the Court below rests

upon the construction to be placed upon the word

" adjacent," used in the statute.

We contend that this word being a general term

must be interpreted so as to efifect the purpose that

Congress had in view, and that its application is not to

be restricted to lands lying immediately adjacent to the

line of road to be constructed, but that tlie intention

was to permit the railroads coming within its provisions

to appropriate the nearest available timber growing

upon the public lands. If it had been the intention to

restrict the right to cut timber for this purpose from the

lands which lie along the line of road within a particular

distance, it would have been expressed.

It was well known to Congress that t here were vast

stretches through which it was expected railroads would

be built, and which were more particularly contemplated

at the time of the passage of this Act of 1875, especiall}^

in the distant west, where timber could not be found

adjoining the line of road for hundreds of miles. The

Oregon Short Line road is an instance. .From Granger,

Wyoming, where the road begins, to Huntington,

Oregon, where it ends, there is not a section of land
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within twenty miles of the line of road npon which a

thousand ties could be found. Is it to be contended that

this great road, which penetrates a desert, and has by

its construction developed a region of country of great

value, was to be deprived of the benefits of this Act of

Congress ? Would it not be more just to say that it was

the intention of Congress to stimulate the building of

railroads through just such arid and timberless regions,

so that they would become useful and valuable to the

government and people, rather than that they should

be placed under disabilities because they were not favored

with timber growth along their line. The construction

contended for would allow the railroads built through a

region covered with forests, where the clearing of the

right of wa}^ alone would furnish the timber necessary to

tie the road, to enjoy the benefit of the grant, while those

roads which were compelled to encounter the arid plains

of the Columbia, and the lava beds of the Snake River

desert, would be deprived of the privilege of taking

timber altosfether. The roads that would most need

the benevolent aid of the government, would be the

verv ones which would be cut off from it. And all this

not because the statute fixes any limit of distance be-

yond which timber may not be taken, but upon some

vague notion, that one section of the country ought

not to be called upon to contribute its resources to the

development of another. To use the language of the

Court in this case, in its charge to the jury (see Tran-

script, page 123) : "I have decided that adjacent lands

" means lands in proximity^ contiguous to^ or near the

" road, and that lands so far distant from the railroads
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"mentioned, as the lands in Kootenai Connty, Idaho,

" where it is claimed these ties were cnt, are not adjacent

" within the meaning of the law."

That is : Where a railroad corporation chooses a line

of road that is surrounded by a forest, and where the

cost of ties would be nominal, and the government

could be generous where generosity was not required,

the road would be a beneficiary under this Act ; but

wdiere a corporation enters upon a sandy desert, or a

broad lava field where the cost of construction is in-

creased by nature by many thousands of dollars per

mile, and where the aid of the government, in even so

small a particular as the furnishing of timber for ties

free of cost, would be a relief, it is to be withheld because

the timber does not nod its waving foliage in admiration

upon or " contiguous," or " near to " the iron track. It

grew in " Kootenai County, Idaho," therefore it cannot

be used to build a road which runs through Spokane

and Whitman Counties, in Washington, unless it is

paid for.

The theory upon which this interpretation of the Act

of Congress is based, is one which bestows benefits upon

those who do not need them, and forces those who

are burdened with necessities, to " pay to the utmost

farthing."

This construction of the Act of Congress finds some

support in the case decided in the United States District

Court for the District of Colorado,

U. S. V. The Railway Co., t,i F. R., 886.
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Judge HallETT, in that case, limited the right to take

timber for contructioii purposes to a reasonable " wagon

haul." He would not limit it by distance, or by bad

roads, but he held that "adjacent" meaut such a distance

as would justify transportation to the place of use

" by wagons."

Another Judge of more vigorous physique might as

reasonably conclude that " adjacent " meant such a dis-

tance from the track as a stout man could carry a railroad

tie on his shoulders to the place of use. As many reasons

can be assigned for the latter construction as the former.

Both are oblivious of the object of Congress in granting

this privilege, and are founded upon a narrow, tech-

nical and false notion of the scope and design of the

Act.

In the case of the U. S. v. Lynde^ 47 F. R., 297,

Judge Knowles, of the Montana District, adopted the

construction given by Judge HoYT in the case of U. S.

V. N. P. R. R. Co. (29 Albany Law Journal, 24), and

by Judge Deady in the District Court of Oregon in the

case of U. S. V. Chaplin, 31 F. R., 890, and held that

" adjacent " did not mean " contiguous " or " near " to

the line of railroad, but that it was a question of evidence

—to be determined by all of the circumstances.

As this decision refers to and qtiotes from the others,

we content ourselves in citing it,

47 F. R., 297.

In this connection the 14th assignment of error may

properly be considered. The exception was based upon
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the instruction to the jur}^ quoted above, that as a

matter of law it was no defense for the defendant that

the timber cut in this cause, was cut for and used in

constructing the Spokane and Palouse and Central

Washington Railroads,

We respectfully insist that the term "adjacent" is

not a definite one, but has to be determined by the facts

and circumstances; it was a question for the jury,

because it depended upon evidence.

Even the decision of Judge HallETT would justify

our exception, as he held that the term was indefinite

and required evidence. The Court had the right of

fixing the limits of what would be within the law, but

it had no right to decide upon the facts, and to apply

both facts and law upon this part of the case. The

conclusion was for the jury to find when the facts were

submitted to them under proper instructions.

IV.

Sixth Assignment of Error. The Court erred in ex-

cluding the proof that Stone was the agent for the rail-

road companies, for another reason. The damages, in

case of a finding for plaintiff, were to be assessed by the

jury. The measure of damages would be determined

by the fact of whether the trespass was one committed

through malice or wilfulness or by mistake.

In certain contingencies the defendant would only be

assessed the value of the timber as it stood in the tree.

In another state of the case, the value of the ties when

they were transported by Stone would be a measure of
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diimages. This rule the Court recognized in the charge,

but he excluded the testimony which would have a ten-

dency to show that the trespass was committed under a

mistake as to the defendant's right to take the timber,

and believing it to be lawful. To sa}^ to the jury that

if this timber was taken under a mista.<;e, and with no

intention to commit a trespass, and then refuse defen-

dant the privilege of showing the mistake by proper

evidence, was " to make the word of promise to the ear

and break it to the hope." It was to tell the jury, that

if the defendant could show his innocence he was to be

dealt with accordingly', but to exclude proof of in-

nocence. We respectfully insist that to show to the

jur\' that the defendant was the agent of the roads, aud

authorized b}' them to take this timber, was to show his

good faith, was pertinent and material to his defense

^

and when offered for that distinct, purpose only, its

exclusion was erroneous.

Livingston v. Reynards Coal Co.^ 5 App. Cases, 25.

V.

The 7th assignment of error is based upon the excep-

tion to the ruling of the Court, permitting the District

Attorney to inquire of Stone, upon cross-examination'

and of other witnesses, as to whether some or all of the

claimants to lands from whom he purchased timber logs

had continued to reside upon the lands since. The tes-

timony^ belonged to the category known in the law of

evidence as res inter alios acta^ and ought not to have

been admitted.
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The condition, circumstances and facts showing the

situation, or which would present some evidence of the

purposes of the parties, at the time Stone purchased the

timber from the settlers, were proper. Stone would be

charged with such knowledge as the existing circum-

stances would disclose to a reasonably prudent man, but

to require him to know that some or all of these settlers

would abandon their settlements, because they did so

afterwards, would be to charge a man with a knowledge

of the future conduct of his fellow men and their pur-

poses.

It was permitted to be shown that some of the claim-

ants had abandoned their claims after the sale of timber

to Stone, on the theory that this shows that they were

not claimants in good faith and their cutting unlawful.

Such a rule of evidence to charge one man with the

conduct of another, over whom he had no right of con-

trol, hardly needs argument. It is in violation of the

fundamental law of evidence, and was no part of the

res gestae.

VI.

The 9th assignment of error is based upon the

exception taken to the refusal of the Court to give the

following instruction :
" There is no proof of the alleged

" partnership charged in the complaint, and the defen-

" dants are therefore entitled to a verdict."

In the anomalous condition in which this case comes

to this Court, it is not entirely clear that we have a

right to have this error considered. The Court after
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this exception was taken, on the motion of defendant

Stone, set aside the verdict, and no judgment stands

against him in that case. Tliere was nothing left to

appeal from. Yet we were, as we claim, entitled to these

instructions, and if they had been given there would

have been an end to the case.

The defendants. Stone, Noonan and Kegler, were sued

2iS partners^ and there was no effort to prove the part-

nership, though the issue was made directly. Not a

word of evidence upon that subject. To sue a partner,

ship and take a verdict against one individual without

any evidence of the partnership is we think an unheard

of proceeding. We submit the question as to whether

this error should receive attention. We do not regard

it, if open to consideration, as requiring argument.

VII.

The loth assignment of error with the nth, 12th

and 13th may be considered together, as they are

founded (except the loth) upon a common theory of

the law.

Devoting ourselves first to the lOth, which is the

initial point, we will follow that with the succeeding

argument covering the whole.

First the Court declined to charge the jury that

when a settler, duly qualified, had filed his declaration

as such, and had made an actual settlement upon the

parcel claimed, that that parcel became severed from

the public lands, and that subject to the loss of the
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settler's rigUt by failure to comply with the subsequent

conditions required by law, the settler, except as between

himself and the government, was entitled to exercise all

the rights of an owner (See Transcript, page 145). Is

not this the law ? As long ago as 1828, Chief Justice

Marshall (Jackson v. Clarke, ist Peters, 636-7-8) an-

nounced the principle that a survey (which was an initi-

atory step for acquisition of title in the particular case)

had the effect to sever the lands. To use the language of

Judge Marshall, " Lands surveyed are as completely

" withdrawn from location as lands patented. =i< * *

" The illegality of the survey would not have been

"examinable by him (the subsequent claimant). It

" may be that the defendants may never be able to

"perfect their title. The land may be yet subject to

" the disposition of Congress. It is enough for the

" present case, that under the Act of Congress it was

"not liable to location when the plaintiff's entry was
" made."

Again and again the courts affirmed that, as between

third parties and the claimant, under the laws of the

United States, the subsequent claimant is without legal

standing.

Lessner V. Price, 12 How, 76-7.

Chapman v. School Dist. No. /, Deady Rep., 113.

Gibson V. Choteau, 13 Wallace, 72.

Belk V. Meagher, 104 U. S., 284.

This last case is very familiar to the courts and the

profession. Although it involved the subject of mineral

land grants, it proceeds upon the familiar principle that
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a location upon lands by a party qualified to make such

location according to law, withdraws the same from all

third parties, and henceforth, except as to the right of

the government to resume its control by reason of the

failure of the settler to comply with conditions subse-

quent, he is regarded as owner of the land.

If third parties dealing in good faith with a settler, are

held to the consequence of his default, there can be no

safety in dealing with anyone who is occupying land

not yet patented.

If a third party took a lease, he would be liable to be

sued by the United States as a trespasser and to account

for rents and profits. If he cut timber for firewood, and

his landlord should afterwards abandon the entry, the

hired servant or tenant, though acting in perfect good

faith, could be sued for damages.

To obviate difficulties like this, it must from necessity

be the law, that a valid settlement made on the public

lands, carries with it, as to the third parties, during its

continuance, though it may not culminate in acquisition

of title, all the prima facie rights of a lawful possession

and ownership. The land cannot be entered upon by

any other. It will not pass by any but specific grant

exercised as the act of sovereign power, and save that

the title may be lost by failure to comply with the sub-

sequent requirements of the law, the settler has a

perfect title in equity.

It is a grant upon condition—what was termed in the

old law a base or conditional fee—perfect in the present,

subject to forfeiture by the subsequent default of the
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grantee. The principle stated in this request is sus-

tained by the following authorities :

Wilcox V. Peters, 13th Peters, 498.

Witherspooii v. Duncan, 4th Wall., 2-10.

Hastmgs Railway Co. v. Whitney, 132 U. S., 357.

K. P. R. R. V. Dmtmeyer^ 113 U. S., 629.

Borden v. N. P. R. R., 145 U. S., 535.

And others too numerous to cite.

Proceeding to other assignments under this head, we

contend earnestly that in refusing to say to the jury

that "The legal presumption arising from a lawful entry

" made upon land by a claimant under the law as a

" homestead or pre-emption claimant, and occupation is,

" that the claimants acted in good faith and the burden

" of proving bad faith and attempt to defraud the gov-

" ernraent, is upon the plaintiff," was error.

Let it be borne in mind that the evidence showed that

all the timber for logs taken by Stone was purchased

by him from persons who were either homestead or pre-

emption claimants, and then resided personally on the

lands from which the same were taken. This fact was

admitted. It was sought to show by various circum-

stances that these claimants were not acting bona fide

in claiming to be settlers, and that the purpose on their

part was to cut and sell the timber, and then abandon the

land after having stripped it of much of its value.

Admissibility of that proof of subsequent abandonment

by some of the claimants we have already remarked

upon. But treating this and all other evidence intro-

duced on that subject as admissible, we insist that the
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burden of satisfying the jury on tJiat issue was upon the

plaintiff. The Court ruled otherwise, and the jury

must have supposed that unless the defendant proved

to their satisfaction that the claimants did act in good

faith, their duty was to find against him. The state of

the case was this : Stone was sued for the value of

timber claimed to belong to the United States. He
showed, by way of defense, that this timber was pur-

chased from certain settlers who had filed upon the

lands as homestead and pre-emption claimants, and

were then residing upon the same. Unless they were

acting in bad faith and in violation of the law the

defense was good. That evidence to establish fraud and

bad faith, must come from him who makes the charge

is fundamental, and that it was admissible we make no

question. For refusing to admit such testimony, f U.

S. V. Serenson^ Circuit Court of Appeals, Vol. IV, 332),

reversed the Lower Court, and said that the United

States had the right to prove that the settler did not

enter upon the land for settlement and improvement for

his own benefit, but for the purpose of acquiring the

laTid for a logging company, and under an agreement

with it to convey it. Recognizing that the United

States had the right to introduce this class of evidence,

we made no objection to it, but we insist that the legal

presumption that a man who files a claim to land and

enters upon its occupation and improvement, is one that

calls upon anyone asserting his purpose to be to de-

fraud, to make out the charge by testimony sufficient to

overcome the presumption in his favor. In no tribunal

is fraud presumed except upon proofs, and the settler
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who goes upon the public land in obedience to the in-

vitation of the government is no exception to the rule.

It may be a violent presumption to say that all men are

honest, as it is that all men are innocent, and yet such

is the law. Neither crime nor dishonesty is ever

assumed—it must be proved. Why then is it that in a

prosecution for unlawfully cutting timber from the

public lands, the burden is shifted to the defendant and

the latter called upon to prove his innocence ?

The allegation in the complaint in this case that the

timber was '' unlawfully " cut required the plaintiff to

negative the defense which was made, by affirmative

proof.

1st Greenleaf Ev. Sec. 34-35. (14th Ed.)

In Section 81, Greenleaf's Evidence, the learned

author states the rule as follows :
" So, where the nega-

" tive allegation involves a charge of criminal neglect

" of duty, whether official or otherwise ; orfrauds or the

''^wrongful violation of actual lawful possession of pro-

'''' perty^ the party making the allegation must prove it,

*' for in these cases the presumption of law, which is

" always in favor of innocence, and quiet possession, is

" in favor of the party charged."

Kline v. Baker^ 106 Mass., 61.

Phelps V. Cutler^ 4 Gray, 137.

The next request by defendant, which the Court re-

fused to give (i2th assignment of error), we regard as

one that we have the right to have go to the jury. It

is not denied, we apprehend, that a settler may cut and
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dispose of timber on lauds of which he has not yet ac-

qnired title. The right to do so depends npon his being

a bona fide settler. If we are right in the assumption

that his purposes are presumed to be lawful, then one

who deals with him under circumstances tliat do not

suggest suspicion, or invite doubt of his purpose, must

be protected. That is the meaning of this request. We
submit the refusal to give it or any that substantially

covered the same idea, was a denial of our just rights.

All the requests to charge on behalf of the defendant,

to which we have excepted, are parts of an entire

theory which we understand the Court to have repu-

diated. An examination of the charge given by the

Court, as a whole, will enable this Court to judge of

the general theory upon which this case was placed

before the jur}', and more clearly apprehend the justice

of our criticism upon the parts to which we except.

We pass to Point

VIII.

The argument under this head will embrace the 15th

and i6tli assignments of error, and will be upon ex-

ceptions to portions of the charge to the jury, not

before mentioned. The Court there laid down the

general rule that, as to all the lands in which the title

is in the United States, the timber and trees are part of

the soil, and the government title in those trees the

same as in the soil. In a limited sense it is true, that

the title to the soil carried with it title to everything

affixed to it, whether it be timber, structures, or any
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other kind of fixed property. But the proposition as

put to this jury under the circumstances of this case,

was, we think, without most important qualifications

and limitations, calculated to mislead the jury, and is

incorrect. It was admitted that the title of the lands

from which the timber was taken was in the United

States. At the outset of the case this fact was under-

stood, and the defendant further admitted, that a cer-

tain quantity of timber taken from those lands, was

disposed of by him. But the charge in the complaint

was that this timber was unlaivfully taken, and the gist

of the action depended upon the proof of this allega-

tion. If the instructions of the Court were construed

literally by the jury, the plaintiff's case was made out

prima facia by our own admission. If the burden was

upon the defendant when he admitted that the timber

was cut upon certain sections of land the patent of

which had not yet passed, then the defendant was put

upon to prove, not only that these lands liad been

occupied by settlers, but that they had acted in good

faith and committed no fraud or wrongful act, or submit

to a judgment for the value of the timbers. This

was the apparent theory of the Court, and the one we

combat. It is conceded by the Court in the instructions

given, that it would not necessarily follow that because

the title to the land from which the timber is taken is in

the plaintiff, it had a right to recover the value of the

timber. The right to cut timber by the occupant, 'under

certain restrictions laid down by the Court, was affirmed.

This being true, and it being necessary to show the un-

lawful character of the cutting, and as wrong or fraud is
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never presumed, witliDUt proof, it must follow tluit before

a recovery can be had \.\\^ plaintiff must sliow ajfinnatively

the wrong or fraud, which is the gist of its right to

recover.

Whenever it appears from the plaintiff's own proof

that the land has ceased to be public land by having been

severed from the mass of the public domain by a lawful

settlement, its absolute right to the soil and timber

ceases. It becomes a qualified and modified right sub-

ject to be wholly and totally divested, and the settler by

compl^'ing with the further requirements of the contract

under which he entered is the real and true owner of

the land from the date of his entr}-. This is the law as

expounded in inuunierable decisious. It is, therefore,

untrue in the general and unrestricted sense in which

the Court below expressed the rule in these instructions,

that where the government has the " title to the soil it

has also the title to the trees." It is incorrect to say,

that because the government has the legal title, that it

is the owner, in such a state of the case. It has the

title precisely as any other owner of the land, who

makes a contract to alienate it upon condition, and who

places the grantee in the contract in possession on

agreement that he will fulfil the contract to acquire.

If A agrees to sell land to B, upon the promise from B

that he will pay for it at some future time, and puts

him in possession, and B while in performance of the

contract, in good faith disposes of some portions of the

proceeds of that land, can A because he has not yet

actually conveyed the land, maintain an action against

C, a third person for these proceeds?



46

The instruction which we asked would permit A to

recover if any fraud in B was shown of which C the

third party was cognizant, and surely this was the

utmost that could be claimed. A Having only a

qualified interest, for the purpose of compelling B to

perform his contract, must show that a violation of that

contract was committed by B, and that C zuas a party to

it or kneiv of it^ before he could claim that he was

injured. The equitable title vested in B by the. contract

would until some act by B should be shown in fraud of

his agreement, not only protect him, but all who dealt

with him in good faith. These principles so funda-

mental as to be hardl}^ the subject of candid dispute

were entirel}' ignored by these sweeping instructions,

which laid down the broad and unqualified rule that the

" legal title to the soil made legal title to the timber."

This was emphasized by the unequivocal declaration

(i6th assignment of error) that a man is "no more
" authorized to go out and cut that timber by reason of

" his having filed on that land under the pre-emption

" law, than if he goes out and cuts it without filing any
" declaration." We contend that this cannot be the

law. If a man goes upon the lands of the United

States, and without effort or movement to obtain title

cuts timber he is a trespasser
; but the man being a

citizen, who solemnly files, by an invitation of the

government to do so, his declaration of intention to

acquire a particular parcel of land, complies with the

conditions imposed upon him and then cuts timber, is

not a trespasser even prima facie. The qualification

inserted in this instruction " that if it is the primary
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purpose " of the man to cut the timber instead of to

cultivate the soil from vvhicli it is cut, does not in the

least relieve the instruction of its objectionable features.

The government does not scrutinize the " primary

purposes " of the settler in filing upon its lands. In

fact there are lands, and large areas of them, which are

valuable, attractive and desirable for the timber almost

exclusively. The " primary purpose " of the honest

settler is to obtain this timber. But for it the land would

be perhaps comparatively worthless. Its desirableness

consists in the fact that it contains this timber. Is it

for that reason exempt from acquisition, because the

*' primary purpose " is to secure the timber ?

In Lytle v. State of Ark., 9 How., 333, Judge McLran

says :
'' The claim of a pre-emptioner is not that

" shadow}^ right which by some it is considered to be.

" Until sanctioned by law it has no existence as a sub-

" stantive right, but when covered by the law it becomes

" a legal right, subject to be defeated only by failure to per-

'''' form the conditions annexed to it. It is founded in an

" enlightened public policy rendered necessary by the

" enterprise of our citizens." Etc.

In its anxiety to preserve the timber lands from fraudu-

lent and piratical spoliation, under the mask of the law,

the Court has, we insist, gone entirely beyond the law

and limited the privileges of the settler in a way that

the law will not sustain.

The government, permit us to say, does not impute

wrong motives in advance to its settlers, and it does not

institute any inquisition into their purposes. It exacts
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certain things to be done, and until it appears that a

fraudulent purpose, instead of an honest one, is con-

trolling the claimant, he is assumed to be proceeding

lawfully. Where in the law, either homestead or pre-

emption, is there any reservation that a settler " has no

" right to cut down and sell timber on otlier portions of

" the land which he is not intending to immediately put

*' into cultivation " as stated by the Court, or where in

the law is to be found any warrant for saying that when

the settler has cleared the portion of the laud which is

tillable that "the balance of the i6o acres, if it is a

" claim covered with timber, should remaiji as a preserve

" —a twiber preserve—for the future benefit of the land,

" and should be removed only so fast as the settler finds

" it necessary to remove it in order to put in cultivatioyt

" the lands he means to cultivate^ and intends to cultivate

" in good jaithi'''

We respectfully ask, in what portion of the land laws

of the United States are any such limitations upon the

rights of the settler to be found. The government does

not undertake to enforce any particular system of farm

management, and while a prudent man loo.cing to the

future, and realizing that a " timber preserve " if he

intended to preserve the timber for some particular use,

would be wise, the same man might under other circum-

stances believe, and very trul3', that to clear every tree

from the soil, and devote iit to a sheep walk, would be

more wise and profitable. Does the government under-

take to dictate in such matters? Not at all.

Suppose a piece of public land should be destitute of

timber, as much of it is known to be, but produces a
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large quantity of natural grass good for hay. Its chief

value consists in this crop of grass. If a settler enters

upon it and mows and carries to the market this product

of the soil, he is taking that which belongs to the

government, under the rule laid down in these instruc-

tions, and the purchaser would be liable to an action for

the value just as much as if he had purchased timber

or stone of the settler.

Murphy v. S. C & P. R. Co., 8th N. W. Rep.,

320; 55 Iowa (and cases cited).

U. S. V. Gear, 3 How., U. S., I2i.

U. S. V. Briggs, 9th How., 351-805.

Wm'd V. Andrews, 2d Chitty, 636.

The whole theory of " The plow following the axe,"

which is only a brilliant euphemism of Judge Deady's,

expressing a good rule in husbandry, is outside of any

requirement of the law, and is an attempt to make an

imperative rule where the statute has made none. The

true doctrine is, that the entire circiimstances and con-

ditions surrounding any given case of settlement, should

be considered in order to determine, when the question

arises, whether the settler is in good faith endeavoring

to comply with his contract with the government, and

no isolated fact can be treated as conclusive of that

question. A settler may cut every stick of timber off

160 acres of land, without leaving a standing tree, and

do it before he reduces ten acres to cultivation, and

that fact will not itself prove that lie is trying to defraud

the government. The purpose for which he intends to

use the land may be such that this very course would
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be evidence of his good faith instead of his bad faith.

To make the conduct specified in the instructions con-

clusive of his bad faith would in many instances inflict

the most grievous wrong on honest settlers, or hamper

them in the most valuable improvements looking to the

future of their land.

The instruction which the Court was asked to give

(13th assignment of error), that the jury should judge

of the intent of the parties by all the circumstances

surrounding each case (of sale of timber), and if these

circumstances satisfy the jury that the claimants were

acting in good faith at the time they sold the timber,

and the purchaser had no reasonable ground to believe

otherwise then such sale would be lawful—embodies, we

insist, the law applicable to the facts of this case. The

chief vice of these instructions consists in treating certain

isolated facts as themselves proof of an attempt to de-

fraud the government instead of regarding them as

evidence tending to show bad faith when considered in

connection with the entire evidence in the case.

First, they put upon the defendant the burden of

establishing good faith^ not only in himself^ but on the

part of those from whom he bought timber, and then

made certain specific acts proof of fraud, which were

only proper to be considered as tending to show fraud,

and then by restricting the rights of the settler to a

line of improvement which the law does not impose, and

visiting the consequences upon one, who, whatever the

bad faith of his vendors may have been, was acting in

unquestioned good faith, and paid the market price for

every stick of timber purchased by him. The instruc-
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tioiis confounded the distinction between evidence and

proof, and extorted a verdict which is against law and

a grievous wrong to this defendant.

IX.

It remains only to discuss the 17th assignment of

error, to-wit : The Court erred in giving instructions to

the jury on Sunday.

There is no statute on the subject in the District of

Washington either State or Federal. The question

must be determined upon the common law as recognized

by the Courts of the United States.

The Bill of Exceptions shows that on Saturday the

22d day of April, the Court instructed the jury in this

case, and they were sent out for deliberation. No

agreement having been arrived at or reported, on the

next day, Sunday, about two o'clock, the Judge of the

Court directed the bailiff to bring the jury into Court,

and the Attorney of the United States, and the defen-

dant's attorneys, having been notified, also appeared,

and the Court then proceeded to give the instructions to

which we except. The exception raises the single

question as to the power of the Court to transact busi-

ness on that day. The exception concedes that the

Court might have received a verdict and discharged the

jury. We admit that at the time we supposed the law

to be so, and that this was the rule of the common law.

We are now satisfied that the concession is wrong, and

that to receive a verdict, and discharge a jury without

the aid of a statute is error. But we submit that the
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proposition upon which the objection is based is clearly

the law.

" By the common law of England, it is certain that

" Sunday is dies non jiiridiciis^ and that any order, decree

"or judgment of any Court rendered on that day would

" be void. This seems to be clearly settled in the case

" of Swaner v. Broofne^ which was cited in the argument

" for plaintiff, and in which Lord Mansfield gives us

" an historical account of Sunday, and proves that no

^''judicial procedings had on that day can be validy

Chief Justice Parker, in

Pierce v. Ativood^ 13 Mass., 347.

See opinion of Chief Justice Thompson, in

Van Vetchen v. Paddock^ 12 Johns., 181.

At the date of this decision the statute of New York,

copied into most of the other States, permitted the

Court to receive a verdict and discharge the jury on

Sunday. It was this practice which led the attorneys

of the defendant to suppose that it was the rule of the

common law, and misled them into making the excep-

tion in the form in which it appears.

. In Butler v. Kelsey^ 15 Johns., 178, where a trial was

continued on Saturday night into the morning of

Sunday, when the jury retired and the verdict was re-

turned at four o'clock of that day, the judgment was

reversed by a unanimous court , and in

Houghtaling v. Osborne, the verdict was received on

Sunda}^, and a judgment entered same day, and it
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was set aside as void, the Court observing :
" It was

"proper to receive a verdict presuming that the jury

" was impaneled before Sunday commenced, but it was

"illegal to enter the judgment on Sunday."

In Strong v. Elliott, Sth Covvm, 27 ; Savage, C. /.,

said: "Sunday is stated in all th^ books to be dies non
^'^juridicus^—riot made so by statute, but by a canon of the

"church incorporated into the coinmon law." Further

on says the Judge :
" By the common law then it appears

that all judicial proceedings are prohibited on Sunday."

This case held that the making of an award on Sunday

by arbitrators was void, and refused to allow the statutory

rule in regard to receiving verdicts of juries, to be

applied to it.

Are instructions to a jury judicial acts ? Will anyone

dispute it? No more solemu judicial act can be per-

formed than that of giving instructions to a jury. The

entry of a judgment or an}' order is not more so.

It will not bear argument. The instructions them-

selves were prejudicial to the defendant, and we might

well have excepted to the matter of them on other

grounds than the power of the Court to give them. To

call a jury together after they had been twenty-four

hours in deliberation, without an}- request from them,

or either of the parties, and proceed to instruct them

that, for reasons affecting the trial of other cases then

pending, they would be required to make certain special

findings of fact, tended strongly to influence the jury

against the defendant. We are aware that in United

States Courts the Judges are at liberty to express their

opinions upon the facts, and that exceptions do not lie



54

to such a course, but iustructious which imply that it is

the duty of the jury in the case before them to make

certain findings, are not without undue weight, and we

had to accept the consequences in this case. We submit

that the exceptions taken on this last ground must com-

mand the favor of this Court.

Finally, we cannot leave this interesting case without

an earnest endeavor to impress the Court with its

gravit}' and importance, not only to this plaintiff in

error, but to the cause of justice itself. The record

in this case shows that the defendant was, by the active

agents of the United States Land Department, accused

of this alleged trespass specified, and more than twenty

indictments were presented against him in the United

States District Court for the District of Idaho, therefor.

That the most elaborate preparation was made for the

trial of the same, and that witnesses for the plaintiff

were brought thousands of miles to ma.<:e good the

accusations That, protesting his entire innocence, and

his willingness to submit to a fair investigation, the de-

fendant through his counsel urged delay with a view of

having the Department which brought about this prose-

cution re-examine into the merits of the case. Unable

to make a legal showing for that purpose, he was forced

into the trial, the prosecuting officer selecting nine of

the indictments, covering practically all the offences in

this case, for trial. His witnesses were taken from

their homes in Kootenai County, Idaho, in the depth of

winter, and sent seven hundred miles to attend the trial

at Boise City, No case was ever more thorouglily or

more patientl_y or more carefully tried. No labor nor
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expense was spared by the Attorney of the United

States to sustain his case. Every art that an able and

erudite officer could employ to insure success, was

employed in that case. The result was an acquittal

when every influence was adverse to the defendant, and

the almost unlimited power of the govern mant within the

command of its officers, was used against him with

unsparing hand. The result of that trial, if it had

been in favor of the plaintiff, would not only have been

a fine and imprisonment, which a conviction would have

demanded, but the recovery by the plaintiff of three

ii7nes the value of the timber^ which the defendant was

alleged to have taken, as damages (Sec. 2461 U. S.

Revised Statutes).

The plaintiff then prayed that this defendant should

be fined and imprisoned, and that he pay into the

United States Treasury triple damages in addition.

That prosecution failed, but the Department was not

yet satisfied. Not content with having once failed in

their efforts before an unpiejudiced judge and jury, as

all Courts and juries are supposed to be, the same

diligent agents of the Department renewed Ithe assault.

Without denying that the same issue had been once

tried, fairly tried, and they defeated, where all the

influences were favorable to them and the plaintiff, they

transfer their charges to the District Court of Wash-

ington, and here they modestly demand, not three times

the value of the timber, as upon the former trial, but

aver that they will now be content with the actual value.

The audacity of the demand is only less surprising

than the result of the suit. Not content with the
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verdict and judgment of the United States District

Court of Idaho, and demanding, as we have insisted,

that they should be permitted to " re-examine the fact

once tried by jury," in defiance of the Constitution of

the United States itself, they have succeeded in extract-

ing from another Court and jury a verdict and judgment,

precisely the reverse of the one in Idaho. The Idaho

Court and the Idaho jury adjudged that Stone did not

cut or remove the ties or timber sued for, unlawfully.

The Court and jury of the United States in Washington

have decided that he did. The first judgment stands

unquestioned and unreversed. The last is here for

review by this tribunal. This plaintiff in error and his

counsel, are earnest in their belief that this judgment

is not only unjust in its personal application to him,

but that it is as illegal as it is unjust. We beg the Court

to consider not the consequences which an affirmance

would bring upon the plaintiff in error, for they furnish

no judicial reason for reversal, but to examine the prin-

ciples upon which this judgment rests carefully and

patiently. They are of the highest moment and broadest

application. No graver question, or more important prin-

ciples can ever come into this forum for adjudication.

Shall an issue once tried by jury and adjudged by a

Court of competent jurisdiction, between the same parties

on the same subject matter^ be opened and re-tried, at

the arbitrary suggestion of one of them, in another

court ?

Will fraud be presumed without proof, and a plaintiff

be permitted to secure and hold a verdict against a

defendant because he has not established his innocence ?
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Are settlers upon the public lauds of the United States

to which they have been invited by our generous laws

to make their homes, to be regarded as timber thieves

and land pirates, until they can get sufficient evidence

of their good citizenship in the form of a patent to

their lands ?

Is the bounteous aid of the government in granting

rights of way to railroad builders ou the public domain

of the west, to be limited to those roads that already

have the timber, and do not need the stimulus of the

government aid, or shall it be applied to those enter-

prising capitalists who are spanning waterless and tim-

berless regions of the vast interior and creating them

anew as homes for the masses of the country, as well ?

These are some of the questions involved, and we

do not exaggerate their importance in this argument.

The results of this decision cannot be overestimated or

exaggerated. We beg, therefore, that this Court will

give to it consideration commensurate to its merits, and

make it a landmark in the future jurisprudence of this

country.

We ask that the judgment be set aside and that the

action be dismissed.

JNO. R. McBRIDE,

Attorney for Plaintiff in Error.
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STATEMENT OF THE CASE.

This is an action at law commenced in the District

Court of the United States, for the District of Washing-

ton, Eastern Division, on the 13th of ^lay, 1892, by the

United States as plaintiffs against John H. Stone as

defendant, to recover the value of certain timber taken

from the public lands of the United States, and con-

verted to his own use, by defendant.



The complaint alleged ownership of the lands, from

which the timber was taken, and of the timber taken

and converted, to be in plaintiffs; its value; the unlaw-

ful taking and conversion by defendant, and prayed for

judgment for its value.

The defendant first demurred to the complaint, but

seems to have abandoned the demurrer, for he after-

wards answered, and there is nothing to show what

action was had upon the demurrer.

The answer consisted of a general denial of all the

allegations of the complaint, except as to the quantity

of timber alleged to have been sold to the Spokane Mill

Company, and of two affirmative defenses.

The first, to the effect that between the months of

August, iS88, and November, 1890, the defendant had

contracts v/ith his customers for the supply of railroad

ties, and timber for the manufacture of lumber at points

along the line of the Northern Pacific Railroad in the

State of Washington, and adjacent to the region men-

tioned in the complaint ; that he procured timber for the

purpose of filling these contracts from the lands em-

braced in the grant to aid in the construction of the

Northern Pacific Railroad, made by acts of Congress for

that purpose, and by contract with that company, and

that he had at no time cut timber on au}^ land except

such as belonged to said company.

That during said time he purchased timber and ties

suitable for railroad use from other persons, but, as he

is informed and believes, all such ties and timber were

either cut from railroad lands, or were lawfully cut and



sold to him by such other persons, and that no part

thereof was cut or taken from lands of the United States.

That the ties which he purchased, were for the use of,

and were used in, the construction of the Spokane &
Palouse Railroad and the Central Washington Railroad,

both corporations being organized and constructing their

roads under and in compliance with grants made them

by the act of Congress of March 3, 1875, and that such

taking was not a trespass, but was by authority of law.

The second, to the effect that in the month of April,

189 1, at a term of the United States District Court, in

the District of Idaho, the defendant was indicted for the

commission of all the wrongs and trespasses set out in

the complaint, as an offense against the penal laws of

the United States. That he was tried by a jury upon

said indictments, and acquitted, and that said acquittal

is a bar to this action.

The plaintiffs replied to all of the answer, except the

last affirmative defense, and to that defense they de-

murred, upon the ground that that defense did not state

facts sufficient to constitute a defense to the action.

This demurrer was sustained.

There was pending at the same time another action

in which the United States were plaintiffs, and the de-

fendant John H. Stone, and one Edward Noonan and

one W. G. Kegler, doing business as the Spokane Fuel

Co., were defendants, which was consolidated and tried

with this.

These actions, as consolidated, were tried and a ver-

dict rendered, in the first in favor of plaintiffs for
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$i9,ooo, and in the second for $3,000. In the first case

the defendant did not file a motion for a new trial nor

in arrest of judgment. Judgment in the first case was

rendered in favor of plaintiffs, but the verdict in the

second, on defendants' motion, was set aside.

The only purpose of mentioning the second case in

this record, as I understand it, is to have the action of

the Court, in refusing to defendants a peremptory chal-

lenge to one of the jurors, reviewed. This challenge

was attempted to be exercised b}- the defendants in the

second case, after the defendant Stone, in the first case,

had peremptorily challenged three jurors.

The defendant assigns eighteen errors.

These he has grouped and discussed in his brief

under nine propositions. I shall endeavor to discuss

them in much the same order.

BRIEF OF ARGUMENT.

I.

As to the first point relied upon by plaintiff in error,

I insist that the rulings of the Court in sustaining the

demurrer to that part of the answer, pleading the in-

indictment, trial and verdict of the Idaho Court, and in

excluding the same matter when offered in evidence,

were right, and do not furnish sufficient ground to

justify a reversal.

This matter was pleaded as a bar to this action, be-
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been once tried and adjudicated between the same par-

ties, and he cited the case of Coffey vs. The United States^

ii6 U. S.J 442j as conclusive upon this point.

I respectfully urge that the record in the Idaho

case, pleaded and offered in evidence, does not constitute

a bar to this action, because the facts in that case are

essentially different from the facts in this case, and that

the authority cited is not in point.

The Idaho case was one in which it was sought

to punish the defendant for a willful and conscious vio-

lation of a penal statute, in going upon and willfully

cutting and removing timber from the public lands.

In order to convict in that case, it was essential to

prove, the facts, that the defendant, without any right or

authority whatever, and with full knowledge that he

had no right or authority so to do,.but in contempt of

the Statutes of the United States, went upon and cut

and removed the timber from the lands of the United

States. It would not have been sufficient to authorize

a conviction, to have proved only, the facts, that he re-

ceived the timber and converted it to his own use, after

it had been cut by some one else.

Whereas in this case to recover the value of the

timber, it is only necessary to prove that the defendant

received and converted the timber to his own use, in

order to entitle plaintiffs to judgment. If defendant

cut the timber himself, under an honest belief that he

was cutting it upon his own land or upon lands which

he believed to belong to some one else, ex. gr.^ the rail-
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had purchased it from some one whom he honestly be-

lieved to be the owner, these facts w^ould not authorize

an indictment in a criminal case, and if an indictment

should be found they would compel an acquittal; yet

in a civil case, such as this, w^here it is onl}^ sought to

recover the value of the timber, they would entitle the

Government to a judgment.

The indictment in the Idaho case charges that the

defendant did " Unlawfully, willfully and feloniously

cut and remove, and cause and procure, to be cut and re-

moved from said lands fifty thousand timber trees,

etc." The statute
( § 2461 R. S.) under which the

indictment was drawn, provides that "if aily person

shall cut or cause or procure to be cut, or aid or assist

or be employed in cutting any live oak or red cedar

trees or other timber, etc., shall pay a fine, etc."

A consideration of this statute will show that the alle-

gation quoted above from the indictment was an essen-

tial allegation, and that without it the indictment would

have been bad. This allegation being essential, the

proof must conform to the allegation, or an acquittal

will necessarily follow. So, under this indictment, it

was absolutely necessary that the following facts should

be proved, namely: That the defendant, with full

knowledge that the lands and timber belonged to the

Government, and with intent to deprive the Govern-

ment of the timber, personally cut and removed the

timber, or with such knowledge and intent, caused and

procured some one else to cut and remove it.
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To recover in this civil case, plaintiffs are reqnired,

only, to show that the timber belonged to the Govern-

ment and that defendant came into possession of it, and

converted it to his own nse without authority from the

Government. If, in showing these facts, the evidence

shows that defendant was a mistaken trespasser, or the

innocent vendee, of a trespasser, or that he was a pur-

chaser without notice, from a trespasser (as the testi-

mony in this case strongly tended to prove, and as the

j ury found in its special verdicts) the Government would

still be entitled to a judgment.

Wooden Mare Co. vs. The United States, 106 U. S., 4-32.

This action is not based upon the statute, as plaintiff

in error supposes, but upon the implied promise to pay

the value of that he receives and uses.

As to when a former judgment can be held a bar, Mr.

Freeman expresses very clearly and tersely the correct

rule, thus

:

"The best and most invariable test as to whether a

former j udgment is a bar, is to enquire whether the same

evidence will sustain both the present and the former ac-

tion. If the identity of the evidence be found, it will make

no difference that the form of the action is not the same.

:;: :: .^: Q,^ |-jjg otlier liaud, if different proof be

required to sutain the two actions, judgment in one of

them is no bar to the other. If the evidence in the

second suit, between the same parties, is sufficient

to entitle the plaintiff to a recovery, his right cannot be

defeated by showing any judgment signed against him
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in any action where the evidence in the present suit

would not, if offered, have altered the result."

/ Freeman on Judgments {^.th Ed.), Sec. 259.

Cited with approval in

Gilmer vs. Morris, 30 Fed. B., 476.

See also Marsh vs. Masterson, 101 N. Y., 401 {5 N. E. Bep.,

59).

Belden vs. State, 102 N. Y., 1 {8 K E. Bep., 363).

Cromwell vs. Sac. Co., 94. U. S., 351.

I Freeman on Judgments, Sec. 256.

The Supreme Court of California have applied the

same rule. The Court says

:

"A judgment is a bar, if the cause of action be the

same, though the form be different. The cause is the

same when the same evidence will support both actions;

or rather, the judgment in the former action will be a

bar, provided the evidence necessary to sustain the judg-

ment for plaintiff in the present action, would have

authorized a judgment for him in the former. The

present action would have been sutained upon proof of

a contract and the performance on the part of plaintiff,

and nonpayment by defendant. This proof would not

have sustained the former action. Therefore, the judg-

ment is not a bar."

Taylor vs. Castle, 4^ Cal., 371.

Under these authorities, it is clear that the Idaho case

is not a bar to this, because no one would pretend that,

proof that defendant, as an innocent vendee of a tres-

passer, purchased and used the timber, would warrant
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or support a verdict of guilty upon a charge of unlaw-

fully, willfully and feloniously cutting and removing

tlie timber, under Sec, 2461 of the Revised Statutes.

In line with the doctrine of the above authorities is

the case of Aspden vs. Nixon (^ Hoiv.^ 4^7)

•

In that case the Supreme Court says

:

" The rules of evidence governing courts of justice

are, that a judgment or decree set up as a bar by plea,

or relied on as evidence by way of estoppel, to be con-

clusive, must have been made. i. By a court of com-

petent jurisdiction upon the same subject matter. 2.

Between the same parties. 3. For the same purpose."

Under this rule the Idaho case cannot be a bar, for

two reasons: i. The subject matter is not the same.

2. The purpose is not the same.

The "subject matter" of the Idaho case was a trespass

upon lands, proceeded against criminally for an injury

to the freehold.

The "subject matter" of this case, is the conver-

sion of personal property, charged to have been in

defendant's possession and by him converted, without

regard to the trespass, if any, preceding the conversion.

The "purpose" of the Idaho case, v/as to punish by

fine a trespass upon real propert}'-.

The "purpose" of this case is to recover the value

of personal property, belonging to plaintiffs, but which

had come into defendant's possession, and been by him

converted.
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The difference between the subject matter and pur-

pose of the two cases is as wide as that between the

poles.

These principles and authorities are not in conflict

with the doctrine of the case of Coffey vs. The United

States^ so confidently relied upon by plaintiff in error.

The facts in that case, and the principle announced,

are so radically different from this that only a cursory

examination of it is sufficient to demonstrate its utter

inapplicability.

That was a civil information against ten barrels of

brandy, one apple mill, thirty-seven tubs and two copper

stills, the property of A. G. Coffey, to enforce a for-

feiture for a violation of penal statutes.

The statutes upon which it was based provided for

the forfeiture of the distillery, apparatus and other prop-

erty belonging to and used by the distiller, for the pur-

pose of distilling, and also for a futher corporal punish-

ment of the distiller by fine and imprisonment.

To this information Coffey filed a claim as owner of

the property, and in his answer, after denials of the

several counts of the information , he pleaded affirmatively,

that for the several offenses set out in the information,

there had been exhibited against him, personally, a

criminal information, upon which he had been tried, and

that all the evidence which would be necessary to sus-

tain the civil information against his property, would

also have been competent and necessary to sustain the

criminal information against him, and that upon the

trial he had been acquitted.
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Upon demurrer to this plea, the Court held the plea

good, saying: "There is no question on the averments

in this answer, that the fraudulent acts and attempts

and intents to defraud, alleged in the prior criminal

information, and covered by the verdict and judgment

of acquittal, embraced all of the acts, attempts and intents

averred in the information in this suit." This being

true, of which there can be no doubt, the judgment of

acquittal was a bar.

This case but states the doctrine of the authorities I

have cited, in different language.

If the fraudulent acts, attempts and intents in the

criminal case were the samefraudulent ads^ attevipis and

intents alleged in the civil case, as the Court declares

them to be, the same identical evidence would be

required to sustain the charge in both cases, and the

plea would be good under the rule stated by Mr. Free-

man, supra.

Again: The "purpose" of the two proceedings was

the same, z'. <?. the punishment of the defendant; first,

by fine and imprsonment in the criminal case ; and,

second, by the forfeiture of his property in the civil

case. This brings the plea within the rule laid down in

Aspden vs. Nixon., supra.

As if to emphasize this view, the Court further on

says :
" The judgment of acquittal in the criminal pro-

ceeding ascertained that the facts which were the basis

of this one (civil) and which are made by the statute,

the foundation of any punishment, personal or pecuni-

ary, did not exist."
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Here, again, the Court supports tlie Government's

position by declaring that the fads ivere the same^ and

that the judgment in the criminal case ascertained

them to be the same. The Court also recognizes that

the object and purpose of both proceedings was the

punislunent of the defendant.

In the Idaho case the object and purpose of the pro-

ceeding was the punishment of the defendant. The

object and purpose of this proceeding, is entirely differ-

ent. No punishment, personal or pecuniary, is sought

to be inflicted upon the defendant.

No property of his is menaced, molested or effected,

or intended or liable to be. The Government merely

seeks its own property. If the defendant cannot return

it in specie, which is assumed in the charge of conver-

sion, then the Government seeks only its value.

If the defendant received the property, and is com-

pelled to return it or its value, he is whole ; he loses

nothing, not even the value of the use of it, if such use

had a value. If the property had the value as charged,

and as found by the jury, when it came into defendant's

possession, he received that value, and he will be in no

worse condition if compelled to return it than he was

before he received it. The judgment leaves him in

statu quo. Therefore the Government seeks not punish-

ment or penalty, but seeks only the return of its own

property or compensation.

. II.

The position that there is reversible error in this case

because of the action of the Court in refusing to allow
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the defendants a peremptory challenge of a juror in the

second case i. c.^ the case against Stone, Noonan and

Kegler, in view of the record, is certainly a novel one.

The record shows (Trans., p. 48) that the "jury hav-

ing been called and examined, and all challenges for

cause having been determined, the Court directed the

respective parties, plaintiff and defendants, to proceed

with their peremptory challenges, if any they had, to

said jurors. Whereupon the defendant Stone exercised

Ill's challenges upon said panel, to the mnnber of three.

:: * ::: 'p|iat thercupou the defendants Stone and

Noonan peremptorily challenged John Gifiin, one of the

jurors, upon the ground that the defendants were en-

titled to challenge peremptorily in each of the cases on

trial, three jurors, and that they desired to exercise said

challenge upon said juror in the said cause No. 89 on

behalf of said defendants." The plaintiffs objected to

this proposed challenge on the ground that, having

challenged three jurors, their challenges were ex-

hausted. The objection was sustained and defendants

excepted.

Case No. 89 is still pending and undetermined in the

Court below; it has not been brought to this Court, and,

indeed, could not be, for the very suf&cient reason that

no judgment has been rendered in that case. The de-

fendant Stone having exercised the full number of

peremptory challenges allowed him by law, in the only

case in which a judgment was rendered, and in the only

case which is before this Court, it passes my power to

imagine how he, in this case, could be prejudiced by



what occurred in an entirely different case, and one

which is not before this court for any purpose.

It may be conceded that the action of the Court was

erroneous, but if so, the defendants in that case and the

defendant in this, has obtained all tlie relief which this

or an}" other Court could afford, by the action of the

Court below, in setting aside the verdict in the case in

which the erroneous ruling was made.

The jury rendered separate verdicts, one in this case.

No. 86, for $19,000 (Trans., p. 31), and one in case

No. 89, in which the challenge was refused, for $3,000

(Trans., p. 32). It is true that this last verdict was

against John H. Stone alone, but that can make no

difference. Subsequently the defendant John H. Stone

filed a motion praying "the Court to set aside the ver-

dict." (Trans., p. 35.) The Court sustained this

motion and set aside the verdict. (Trans., p. 37.)

The argument that the error, in case No. 89, taints

the proceedings in this case is more specious than

sound. The defendant. Stone, had the right to chal-

lenge three jurors peremptorily in this case, and it was

accorded him. The three defendants had the right,

jointly, to challenge three jurors peremptorily. This

right was denied them. There is no pretense that

Stone was misled, or prejudiced in this case, in which he

was sole defendant. It does not appear whether Stone

wanted to challenge Gif&n or not. The presumption is

that he did not, or he would have done so when making

his peremptory challenges in this case. The defendant,

Noonan, being represented by other counsel, may have
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desired to clialleiige Giffiii. The record throws no light

on this, and conjecture will furnish neither facts nor

argument on the question, however that may be, the de-

nial of that right has been cured b}^ the order setting

aside the verdict. Further discussion of this point seems

to me unnecessary.

III.

Defendant complains of the action of the Court in

excluding from the jur}^ evidence of the defendant's

appointment as agent of the Central Washington Rail-

road Company and the Spokane & Palouse Railroad

Company.

This evidence was properly excluded for the reason:

First. That it did not tend to sustain any defense

pleaded in the answer, and

Second. If the timber was taken from lands adjacent

to the line of the railroad, in the construction of which,

it is pretended to have been used, and if it was so used,

it was immaterial whether defendant furnished it to the

particular railroad as agent, or contractor, or otherwise.

U. S. vs. Chaplin, 31 Fed. Hep., 890.

That there were no averments in the answer under

which this evidence could properly be admitted, is shown

by an examination of the first affirmative defense.

The first paragraph of this defense avers that defend-

ant had contracts with various customers for supplies of

railroad ties and timber for the manufacture of lumber

at various points along the line of the Northern Pacific
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Railroad in the State ofWashington, adjacent to the region

mentioned in the complaint, and that he procured his sup-

plies of timber for the purpose from the lands embraced

in the grant to aid in the construction of the

Northern Pacific Railroad, by contracts with that

company ; and that at no time did he cut any timber on

any land, except such lands as belonged to that com-

pany. If this is true, it would be wholly immaterial

whether he was the agent of the Central Washington

and Spokane & Palouse roads or not, when he cut

timber only from the lands of the Northern Pacific

Railroad, nor would evidence of his agency tend to

prove that he did cut the timber only from the lands

of the Northern Pacific Railroad, under contract or

otherwise.

The second paragraph of this defense alleges that he

purchased timber from other persons, who either cut it

from lands of the Northern Pacific Railroad, or that it

was lawfully cut, but he denies that it was cut from the

lands of the United States. If he purchased this timber

from persons who cut it from lands other than the lands

of the United States, it can make no possible difference

whether he purchased it as agent or not, and the testi-

mony is immaterial under this paragraph.

The third paragraph of this defense avers that the

ties which he purchased were used in the construction

of the Spokane & Palouse and the Central Washington

Railroads, and that the Act of Congress of March 3,

1875, authorized those roads to use timber from the

public lands. The evidence of his agency is not ad-
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missible under this paragraph, because construing the

whole defense together, it will be seen that the first

paragraph sa3\s " he cut only on land belonging to the

Northern Pacific Railroad," and the " second that the per-

sons from whom he purchased did not cut any on lands

of the United States," therefore it makes no difference

whether the Spokane & Palouse and the Central

Washington roads were authorized to take timber from

the public lands, as alleged in this paragraph, or not,

since there is no allegation that they availed themselves

of this privilege. So, the testimony offered of his

agency was not responsive to any issue presented by

the ansv/er.

Counsel for plaintiff in error has worked himself into

a "while heat" of indignation in his argument, over

what he imagines to be the outrageous treatment

accorded his client by the Court in its rulings upon the

evidence and in its instructions to the jury upon the

effort made to show that the timber sued for was taken

and used in the construction of the Spokane & Palouse

and the Central Washington Railroads, under the act of

1875. Why all this warmth?

While it is true that evidence of the incorporation of

these roads and of their having filed the documents in

the General Land Ofi&ce as provided for by the act of

March 3, 1875, was introduced, and also some evidence

that a porton of the timber was taken from unsurveyed

lands, there was nothing in the pleadings that justified,

or laid the foundation for the admission of this evidence.

The authority given by the act of March 3, 1875, to
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railroads to take timber from adjacent lands of the

United States for use in tlie construction of such roads,

was in no sense a grant, except as to the right-of-way

over which the road should be built, it was, at most, a

mere license.

Cook vs. Stearns, 11 Mass., 533.

Silshy vs. Trotter, 29 N. J. Eq., 328.

Shepherd vs. McCalmont Oil Co., 38 Hun. {N. Y.), 37.

U. S. vs. Chaplin, 31 Fed. Rep., 890.

In trespass, a license must be pleaded specially, it

cannot be given in evidence under the general issue.

Ruggles vs. Lesure, 24. Pick, 187.

Lockhart vs. Geir, 54- Wis., 133.

Chase vs. Long, 4-4- Ind., 4^7'-

Hill vs. Morey, 26 Vt, 178.

Starnbaugh vs. Hallenhaugh, 10 Scrg. and Rawle, 357.

2 Selwyn's Nisi Prins, 4^9.

This license not having been pleaded the evidence

was inadmissible.

But the evidence of the incorporation of the roads and

the filing of the documents in the General Land Office,

and that some of the timber had been cut from unsur-

veyed lands, having been admitted, it was the duty of

the Court to either withdraw it from the jury, or instruct

them to ignore it, as not tending to support any issue

tendered by the pleadings. This certainly cannot be

assigned as error.

The entire defense seems to have proceeded upon the

idea that defendant would maintain that he had only

taken or received timber from the lands of the Northern
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Pacific Railroad, or from persons who had filed home-

stead and pre-emption claims, and that failing in this he

would shield himself under the license conferred by the

act of 1875, but unfortunately for him he has not

pleaded this license so as to make it available.

IV.

Complaint is also made of the instruction of the Court

upon the meaning of the word "adjacent," as used in

the act of 1S75. Counsel insists that by this instruc-

tion the Court invaded the province of the jury. That

the meaning of that word was a question for the jury, to

be determined by all the circumstances of the case. The

onl}^ authority cited to sustain this position is the case

of U. S. vs. Lynde^ <// Fed. i?., ^97, and I submit that

it does not sustain it. The Court after quoting from

three cases, in which the Court, in each case had defined

the word as a matter of law, says :
" We are led to the

conclusion that it must be determined from the evidence

in the case." Determined by whom? By the jury?

The Court certainly does not say so, nor does it say it

must be determined by the Court, but when it is remem-

bered that the opinion is professedly based upon the

cases cited by the Court, and that in those cases the

meaning of the word was not left to the jury, but was

defined by the Court, the conclusion is irresistible that

what the Court decided was, that the meaning of the

word should be determined by the Court, from the evi-

dence. Thus this authority harmonizes with all the

other cases, in which this expression in the act of 1875,

has been considered.

IkB
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U. S. vs. R R Co., S9 Alb. L. J., 24.

U. S. vs. D. & n. G. R. Co., 31 Fed. R., S86.

U. S. vs. Chaplin, Id., 890.

D. & R. G. R. Co. vs. U. S., S4. Fed., R., 838.

These decisions are in harmony with the universal

rule that the Court shall construe all writings that may

be introduced in evidence.

Goddard vs. Foster, 17 Wall, 123.

And the construction of statutes, constitutional pro-

visions, by-laws and all other written laws is for the

Court and not for the jury.

11 Am. and Eng. Encijc. of Laiv, 24-2, and cases cited in the

notes.

It is also the duty of the court to define all terms or

words used in a writing or statute, which require

definition.

11 Am. and Eng. Encyc. of Law, 242.

1 Greenleaf on Ev. {14th Ed.), § 5.

The act of March 3, 1875, whether it be called a grant

or a license, was a writing, and more, it was a written

statute— a law,— and, although not formally intro-

duced in evidence, it was in evidence, by force of the

notice which the Court and Jury were bound to take of

it, if there was anything in the pleadings or evidencCj

which required a consideration of it, at all.

Schulenberg vs. Harriman, 21 Wall, 44-

M., K. Sc T. R. R. Co. vs. K. P. R. R. Co., 97 U. S., 4OI.
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It will not be disputed that tlie Court must construe

the law, and all terms in the law, the meaning of which

is not obvious. This the Court did in this case, and

the question remains, Was the construction given

correct ?

That it was, I think can be demonstrated.

The act of March 3, 1875, gives certain railroads the

right to take timber, etc., " from the public lands adja-

cent to the line" of such roads for the purpose of

construction.

18 Stat, at L., If.82.

It is undisputed that the Spokane & Palouse Rail-

road had its initial or starting point at Marshall, on the

line of the Northern Pacific Railroad, and from there it

ran southwest. That the Centra:l Washington Rail-

road had its initial or starting point at Cheney, eight

miles west of Marshall, on the line of the Northern

Pacific Railroad, and ran from there in a northwesterly

direction. The timber was cut from lands along the

line of the Northern Pacific Railroad, fifty miles east-

ward from the eastern end of these roads. (Brief of

Plaintiff in Error, p. 29-30.) Instead of these lands

being "adjacent to the line" of either of these roads,

they bore no relation whatever to them. Their lines,

as they were projected and constructed in the direction

they pursued, were constantly receding from these

lands. The initial point was the nearest to the lands.

The "lines of the roads" were constantly growing

farther and farther away. The law does not say " adja-
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cent to the end oi the road," but, "adjacent to the line

of the road."

The evident purpose of the act of Congress was to

extend aid, from the products of the lands, to such rail-

roads only, as would, by their construction, tend to

open up, make accessible and improve the lands, from

which the materials were taken ;
certainly not to those

roads which ran in an opposite direction. If timber

could be taken from a point fifty miles from the end of

the road, as being " adjacent to the line," it might be

taken from any other or greater distance therefrom.

The illustration which counsel makes of the Oregon

Short Line road, may be turned against him. Admit-

ting what he says to be true, that there was no timber

along the line of that road, would it not be a perversion

of the language and intent of the act to say that the

road could have taken timber from a point beyond and

west of its western terminus, to be used in its construc-

tion, from the Willamette Valley, for instance? If

not, then what is to prevent its being taken from Puget

Sound, or any other distant point?

Judge Deady says, construing this act: "And first

the act is not a mere gratuity, but was evidently passed

on the theory that it is for the interest of the grantor to

promote the building of railroads through the public

domain. At its passage the United States was, and

still is, the owner of millions of acres of wild and unset-

tled lands. Congress intended to enhance the value

and promote the settlement of these lands by inducing

capital to build railways through them. The induce-
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terial from the adjacent lands for the construction of

the road." Again : "Where the adjacent ends and the

non-adjacent begins, may be difficult to determine. On
the theory that the material is taken on account of the

benefit resulting to the land from the construction of

the road, my impression is, that the term 'adjacent'

ought not to be construed to include any land, save

such as by its proximity to the line of the road, is

directly and materially benefitted by its construction."

V. S. vs. Chaplin, 31 Fed. Rep., 890.

Mr. Justice Brewer expresses the same idea. In con-

sidering the meaning of the word "adjacent," he says :

" I certainly do not agree with the idea, which seems to

be expressed elsewhere, that the proximity of the lands

is immaterial, or that Congress intended to grant any-

thing like a general right to take timber from public

land where it was most convenient. The grant was

limited to adjacent lands, and I do not appreciate the

logic which considers that, if there be no timber on ad-

jacent lands, the grant reaches out and justifies the

taking of timber from distant lands— lands fifty or a

hundred miles away. Nor do I understand that the

rule controlling the construction of ordinary public

grants, to the effect that they are construed strictly

against the grantee, does not apply to these grants."

D. & R.-G. R. Co. vs. U. S., 34. Fed Rep., 838.

The true test of the construction of this statute is,

the intention of Congress in its passage. This inten-
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tioii certainly was the development of the unsettled por-

tion of our country, and that this purpose might be

effected, roads whose construction would aid in such

development, by building their lines through^ or near to

these lands, are to be the recipients of the Government's

bounty.

This intention was made clear to the jury by the

instructions of the Court. These instructions being in

harmony with the language and purpose of the statute,

and in line with the decisions last quoted, were surely

right.

V.

Plaintiff in error, with apparent sincerity, says

:

"The Court declined to charge the jur}^ that when a

settler, duly qualified, had filed his declaration as such,

and had made actual settlement upon the parcel claimed,

that that parcel became severed from the public lands,

and, that, subject to the loss of the settler's right by

failure to comply with the subsequent conditions

required by law, the settler, except as between himself

and the Government, was entitled to exercise all the

rights of an owner." And exclaims, " Is not this the

law?"

He then quotes from the judgment of Chief Justice

Marshall, in Jackson vs. Ciaj-k^ i Pet., 6j6, sl passage,

which, as applied to this case, is like Mark Twain's

comment upon the argument of a rival newspaper man,

during the flush times of Nevada, Mark said, " His

logic was like the peace of God "—" It passeth all under-

standing."
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That the filing of a homestead or pre-emption declara-

tion by a qualified settler, fi^llowed by settlement and

occupancy in good faith, so far segregates, the particu-

lar tract from the public domain as to make it an appro-

priation, as against any other person or corporation, no

one will deny, but I imagine that the proposition that

such settler is " entitled to exercise all the rights of an

owner," over it, in the sense in which the word "owner"

is used and understood in ordinary affairs, is certainly

the most startling one that has been seriously made in

a Court of Justice for many years. If this be the law,

then the Courts and the profession " have been long

wandering in darkness." Counsel argues laboriously

and eloquently through six pages of his brief to estab-

lish this very novel principle.

The vice of his proposition is, the assumption that

the settler acquires title, and " all the rights of owner-

ship," by the mere fact of filing his declaration and

making settlement, and that the future occupation and

cultivation are conditions subsequent. If this were

admitted, perhaps his conclusion would be sound.

Unfortunately for this argument, however, the condi-

tions upon which the settler obtains title, although to

be performed after filing and settlement, are conditions

precedent. Until these conditions are performed, fol-

lowed by due proof of occupation and cultivation made

in the United States local land office, the settler has no

title whatever, but a mere right of occupation or in-

choate equitable interest, which may be perfected by

acquiring the title he initiated, through his filing and
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settlement, by continuous occupation and cultivation

and final proof.

U. S. vs. Ball, 31 Fed. R., 667.

Thrift vs. Delaney, 69 Cal, 188.

Schoolfield vs. Houle, 22 Fac. Rep., 781.

Coleman vs. McCormick, 37 Minn., 179.

And if lie fails to make final proof, the last precedent

condition, within the time prescribed bylaw
( §§ 2267

and 229:, R. S.), the Government is not compelled to

re-enter or sue for possession as for breach of condition

subsequent, but may dispose of the land to another

qualified settler, or reserve, or appropriate it to any

other legitimate purpose.

hi re. Helge Gulleckson, 2 Copp^s Fub. Land Laics, 770.

§ 2297 R. S.

This proves the unsoundness of the position of

plaintiff in error, and demonstrates the correctness of

the action of the Court, in admitting testimony to show

that the en trymen from whom defendant purchased

timber, had made merely colorable entries, and in

refusing the instructions asked by defendant, based

upon his theory that an entry and settlement, gave the

entryman " all of the rights of an owner."

While the entryman was in actual possession pur-

suant to his filing, if made in good faith, he had the sole

right of possession, but he had no such title as is

claimed for him by plaintiff in error, with the right,

unlimited, to cut and sell the timber, and if he did cut

and sell the timber for any purpose but the legitimate
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clearing of the land, the Government could sue and

recover its value from the purchaser.

U. S. vs. Ball, supra.

U. S. vs. Williajns, IS Fed. Rep., Jfjo.

U. S. vs. Cook, 19 Wall, 591.

"To justify any cutting of the timber, except for use

upon the premises, as timber or its products, it must be

done in good faith for the improvement of the land.

The improvement must be the principal thing, and the

cutting of the timber, the incident only. Any cutting

beyond this would be waste and unauthorized. The

timber, while standing, is a part of the realty, and it

can only be sold as the land could be. It can be right-

fully severed for the purpose of improving the land, or

the better adapting of it for convenient occupation, but

for no other purpose."

U. S. vs. Cook, 19 Wall., 591.

Counsel complains of the Court's instruction to the

Jury to the effect, that a settler who takes up a tract of

land with the intention of residing upon it, and culti-

vating it, had the right to cut the timber from the land,

if he did so in good faith and for the purpose of culti-

vation, and that after it is cut he is the owner of it, and

may dispose of it as he sees proper ; but if he cuts the

timber and sells it when he is not a dona fide settler,

intending to acquire title to the land under the laws of

the United States, he does so unlawfully and acquires

no right to the timber, and that even a settler who takes

up a claim intending to acquire title to it, until he has
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perfected liis right to the land, has no right to cut the

timber, except so far as is necessary and reasonable to

prepare the land for cultivation. That the title to the

land and the timber is in the United States, and so

remained until the conditions of the law were fulfilled,

but in the meantime, the settler, if engaged in improv-

ing his land as required bj^ law, cuts and disposes of

the surplus timber without intent to defraud the Gov-

ernment, and the purchaser buys the timber under the

belief that there is no intent or purpose to defraud the

Government, the sale is law^ful, and the purchaser is

protected. That if he cuts the timber off of forty acres,

it should be done in pursuance of a definite plan that

the plow shall follow the axe, and that the entire forty

acres shall be put to use for the purpose of cultivation,

or in such manner as a farmer makes use of land that

is tillable. This instruction, I submit, is clearly the

law, and is in accord with the uniform policy of the

Land Department of the Government, and the construc-

tion placed upon the settlement laws by the officers of

the Government, with the decisions of the courts, and

and with the statutes, as is shown below.

In U. S. vs. Williams^ i8 Fed.R.,4j^^\t is said: "A
mere settler on the public lands has no right as such to

cut timber thereon for the purpose of disposinglof it by.

sale, or otherwise. And yet I think the act of 187S,

ought to be construed as authorizing a settler to dispose

of timber which he cuts in good faith for the purpose of

clearing his land for present cultivation. Whatever

timber it is necessar}'' to cut to prepare the land for
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tillage, the settler ought to be allowed to dispose of to

the most advantage to himself, to sell it, rather than

destroy it. But this is a privilege easily abused, and

the temptation to do so is very strong. Therefore it ought

not to be allowed, except upon clear proof that the

tillage or cultivation has kept pace, acre by acre, or

field by field, with the cutting and removal. Otherwise

the public lands will soon be pillaged of their valuable

timber by the contractors and emplo^-es of millmen

working under the guise of pre-emptors and home-

steaders, preparing their so-called 'farms for tillage.'

But tillage means husbandry, the cultivation of the

land, particularly by the plow. '"'' '•' ''''

It is not

practicable to lay down any absolute rule as to how near

the cultivation shall keep to the clearing—how close the

plow shall follow the axe—but it is clear that whoever

cuts timber on the public lands and removes it there-

from or disposes of it must be prepared to show that he

is a lawful settler thereon and that the timber was cut

for the purpose of clearing and cultivating the land, and

not otherwise. And in case the timber is sold or other-

wise disposed of, for gain, the further the clearing is

ahead of the cultivation the stronger is the presumption

that it was cut with such intent, and not to prepare the

land for tillage."

See also, U. S. vs. Ball, supra.

The fourth section of the act of June 3, 1878, pro-

hibits the cutting of timber from the public lands, unless

it is done by a miner or an agriculturist clearing his

land in the ordinary working of his mining claim, or



30

preparing liis farm for tillage, or for the necessary sup-

port of his improvements.

{20 Stat, at L., 80-90.)

" If the timber should be severed for the purpose of

sale alone; in other words, if the cutting of the timber

was the principle thing, and not the incident, then the

cutting would be wrongful, and the timber when cut

become the absolute property of the United States."

v. S. vs. Cook, sujva.

If this were not so, and if a settler by filing his

declaration and making settlement, could "exercise all

the rights of an owner" over the land, and among these

^'rights " could lawfully cut remove and sell the timber,

the problem of M'hat to do with the "unemployed,"

which now perplexes us, would be speedily solved, for

speculators and millmen would cover every quarter

section of timber land in the country with the " filings

and settlements," of persons who would be base enough

to make such filings for a very small consideration.

And thus would our forests be destro3^ed, and the benign

policy of our Government, to furnish homes to the

homeless, be defeated.

Fortunately, the inqiurj^ of counsel, " Is not this the

law?" can be answered with an emphatic no!

The instructions as to the rights and powers of the

settlers v»^ere correct law, and were appropriate to the

case made b}^ the evidence. The testimony showed

without exception, that where timber had been pur-

chased from settlers, the settlement had been made upon



31

land, hardly fit for cultivation, designated b}' the wit-

nesses as "third class," and that the improvements were

of the most meagre kind, consisting of small temporary

cabins or shacks, with no clearing of consequence ; none

which indicated that the timber had been removed

so that the soil could be used, for any purpose,

either of tillage or pasture. Instead of beginning

at any one spot and clearing the timber off clean, and

removing the stumps and burning, or piling or remov-

ing the tops and brush, so that the land could be used,

the cutting had been done indiscriminately all over each

claim, and the tops, limbs and brush left on the ground

where they fell.

This was the condition when defendant visited these

claims, and this was the condition when he purchased

the timber. This was suf&cient to 'show that these so-

called settlers were not acting in good faith and was

notice to defendants that their settlements had been

made for speculative purposes, only.

Complaint is made that the Court permitted testi-

mony to be introduced that these "settlers," after selling

the timber had abandoned their claims. I submit that

this testimony was competent. It tended to corroborate

the testimony going to show bad faith in the original

entries. ]\Ian's intention can only be determined by his

actions. If the inquiry were limited to what he did at

the inception of his entry, no case of fraudulent entry

could be made out, because at that time he would be

careful to observe all the forms of law the better, to

avert suspicion. His whole conduct in connection with
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the land is proper to be considered. His entry, his set-

tlement, his cultivation and improvement, if any, and

his abandonment of the land. If it be shown that an

entryman, after entry within a short time, denuded the

land of the timber and then abandoned it, the conclusion

would be irresistible that his original entr}'- was made in

bad faith, and this conclusion would be a proper and

just one for the jury to draw from these circumstances,

this being true, the evidence of all circumstances tend-

ing to prove bad faith, Avas admissible.

The term bona fide^ as applied to the pre-emption

claimant, does not change the qualifications of such

claimant, nor the conditions upon which, under the

general law, a settlement with a view to pre-emption is

permitted. It was intended to designate one who had

settled upon land subject to pre-emption, with the inten-

tion to acquire its title, and had complied, or was

proceeding to comply with the requirements of law to

perfect his right to it.

Hosmer vs. Wallace, 97 U. S. 575.

The converse of the above principle is also true.

If the entryman has not complied 2LMdi. \s notproceeding

to comply with the law, he is not a bo7ia fide settler, and

what better proof of this fact could be made, than that

he had abandoned his claim before completing the

period of residence required, and before the time for

final proof had arrived? Especially when the lack of

improvement during his occupancy tended so strongly

to show bad faith.
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VI.

The last point discussed by plaintiff in error, is the

action of the Court had on Sunday. There are reasons

for the Court's action in this matter which do not

appear in the record, and which would not be mentioned

b}^ me, had I not been set the example by the counsel

on the other side, by stating on page 54 of his brief that

witnesses had been brought to the trial in the Idaho

case from a great distance, and the efforts his client had

made to secure a re-investigation, before the indictment

in that case was found.

These reasons are: After the jury had retired to

consider the verdict one of their number became

seriously and dangerously ill, to such an extent that

the services of a physician were required and the sick

man provided with a comfortable bed in the jury room.

Fearing fatal results to this jury man and desiring to

avoid the expense and cost of a re-trial, (which would be

great), and deeming it essential to the ends of justice

that the jury should indicate in their verdict their find-

ing in each of the consolidated cases. The record sup-

ports the following statement (Trans, page 136) : The

Court called the jury into the Court room on Sunday

in the presence of the counsel for both sides, and

merely directed them as to the form of their verdicts.

No instructions were given. The counsel for the

Government requested the Court to instruct the jury

further, but this the Court positively refused to do.

(Trans, p. p. 136 to 140).

The counsel for plaintiff in error was present, but
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made no objection to the. direction given to thejnry as

to the form of their verdict nor to anything that was

said to the jnry; nor did he take or save any exception

to the action of the Conrt in that behalf

The only exception taken on that day by connsel for

plaintiff in error, was in these words :
" I wonld like to

have now, if the Court pleases, an exception to the jnry

having been sent out on Sunday^ and to the receiving of

the verdict 07i Sunday

P

Counsel then remarked to the Court: "Of course the

instructions which your Honor gave were given on

your own motion, and not at the request of either

party. I would like to have the benefit of sttch excep-

tion now, if the Court pleases." (Trans., p. 140.)

The action of the Court in giving directions to the

jury as to the form of their verdicts, cannot be reviewed

here, because there was no objection or exception to

that action. The only exception was to the sending out

of the juiy^ and the receiving of the verdict on

Sunday.^''

"No instruction to the jury, given or refused, can be

brought here for revision, unless the record shows that

exception to it was taken while the jury was at the

bar."

Phelps vs. May^r, 15 How., 160.

Barton vs. Forsyth, 20 How., 533.

Mutual Li/e Ins. Co. vs. Snyder, 93 U. S., 393.

Michigan Ins. Bank vs. Eldred, 14.3 U. S., 293.

Collins vs. Bowmer, 2 Mo., 195.
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The action of the Court in sending out the jury on

Sunday and in receiving the verdict on that day, to

which exception was taken, was not erroneous, whether

there was a statute authorizing it or not.

Ball vs. United States, J40 U. S., US.

In the case last cited, the Court says :
" On Sunday,

the 3d of November, the record shows the return of the

verdict finding *' the defendants, J. C. Ball and R. B.

Boutwell, guilty as charged in this indictment, and we

find M. Fillmore Ball, not guilty." Which is followed

by these words: "It is, therefore, considered by the

Court that the defendants, J. C. Ball and R. E. Bout-

well, are guilty as charged in the indictment herein and

as found by the jury, and it is ordered that they be

remanded to the custody of the Marshal and be by him

committed to the county jail of Lamar County to await

judgment and sentence of the Court. It is further

ordered that the defendant, M. F. Ball, be discharged

and go hence without day."

If this could be regarded as the judgment of the

Court, it was void because entered on Sunda3^

Mackalleij's Case, 5 CoJce, 111.

Sivan vs. Broome, & Burrows, 1595.

Baxter vs. The People, 3 Gllman, 368.

Chapman vs. State, 5 Blackford, 111.

" But it is clear that it cannot be treated as a judg-

ment, and is in effect, nothing more than a remand for

sentence."
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The Supreme Court here, without reference to an\^

statute, but upon common law principles, says, in effect,

that a verdict may be received on Sunday without being

impeachable for error, and that no proceeding or action

of the Court had upon Sunday, short of the rendering of

a judgment on that da}^, would be so far erroneous as to

justify a reversal, even in a criminal case. And this

affords ample authority for the action of the Court in

this case.

Upon a review of the whole case, it is confidently be-

lieved that no error intervened in the proceedings to the

prejudice of the substantial rights of the defendant, and

that therefore the judgment of the Court below should

be in all respects alfirmed.

Respectfully submitted.

Wm. H. BRINKER,

United States Attorney^

For the Defendants in Error.

Seattle, Washington, April 2, 1894.
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No. 319.

The United States of America,
|

District of Alaska.
j

Pleas and proceedings began and had in the District

Court of the United States for the District of Alaska, at

and prior to the adjourned May term, 1893, thereof, be-

gun and held at Juneau in said District.

Present: The Honorable Warren Truitt, Judge.

In the case of

Patrick Whelan,

Plaintiff,

vs.

The Alaska Treadwell Gold(

Mining Company,

Defendant.

Be it remembered that on the 22nd day of January, A.

D. 1892, the plaintiff, by John F. Maloney, Esq., his

attorney, filed in said Court his complaint in said cause,

which is in words and figures following, to-wit:

In the United States District Court, in and for the

District of Alaska.

Patrick Whelan,

Plaintiff,

vs.

The Alaska Treadwell Gold(

Mining Company,

Defendant.

For complaint in the above entitled action, the plaintiff

complains and alleges :
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That the defendant is a corporation organized under the

laws of the State of CaHfornia and doing business and

having its mines and carrying on its works on Douglas

Island in the District of Alaska.

That on the 23rd day of November, 1891, and for

nearly six months prior thereto, this plaintiff was in the

employ of said defendant as a workman in the mine of

said defendant in breaking and preparing rock for the

chutes and doing other work as ordered by the foreman

of said defendant, one Samuel Finley, under whom this

plaintiff worked, and from whom he received his orders,

That on the 23rd day of November, 1891, while this

plaintiff was yet in the employ of said defendant, he was

ordered by the foreman of said defendant company to

break rock immediately above and over one of the chutes

of the defendant company. That in compliance with the

orders of the foreman of said defendant, and as became his

duty so to do, the plaintiff proceeded to his place immedi-

ately above and over said chute and commenced to break

said rock as he had been ordered so to do, and that while

so engaged and carefully and skilfully and without negli-

gence performing his duties as aforesaid, and without the

knowledge of this plaintiff, and carelessly and negligently

the foreman of said defendant drew or caused to be drawn

the gate at the mouth of said chute over which this plain-

tiff was working, thereby causing the rock at the head of

said chute to be suddenly drawn in, carrying this plaintiff

with it, through said chute, a distance about thirty feet

and completely covering him with great quantities of rock

and debris, thereby rendering him wholly unconscious and

badly cutting aud bruising his eye, cutting a hole in his
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jaw and knocking out one of his teeth, badly cutting and

injuring his wrist so that he will forever be deprived of

the free use of it, and greatly injuring and bruising his

shoulder.

That by reason of the injuries so sustained, the face and

head of this plaintiff was and is greatly disfigured and his

body grievously wounded and greatly shattered, so that

he suffered great pain of body and mental anguish, and

from the said 23rd day of November, 1891, to the com-

mencement of this action the plaintiff has been continu-

ally sick and suffering great pain, and i*s unable to do or

to perform any labor, and by reason of said injuries so

carelessly and negligently done this plaintiff he will for-

ever be greatly disfigured, and that his head, body and

limbs have been so shattered and bruised by reason of

being drawn through said chute as to render him incap-

able of ever performing manual labor, or labor requiring

physical exertion, so that he will be deprived of his here-

tofore means of support. That prior to the time of receiv-

ing said injuries this plaintiff was in good health and of

great physical strength and was earning by his labor the

sum of sixty dollars and board per month and board, but

now his health is entirely destroyed and he has been rend-

ered by said injuries a comj)lete physical wreck, forever

disfiguring, maiming and injuring this plaintiff to his dam-

age in the sum of twenty thousand dollars.

Wherefore plaintiff demands judgment against said

defendant in the sum of twenty thousand dollars and

costs of action.

J. F. MALONEY,
Atty. for Plaintiff.
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United States, )

District of Alaska. S

Patrick Wlielan, being duly sworn, says that he is the

plaintiff in the above entitled action, and that he has

heard read the foregoing complaint and knows the con-

tents thereof, and that the same is true, as he verily

believes.

Patrick Whelan.

Subscribed and sworn to, before me, this 13th day of

January, 1892.

W. R. HOYT,

(Seal.) U. S. Commissioner for Alaska.

(Endorsed:) No. 319. In the U. S. Dist. Court

for Alaska. Patrick Whelan, Plff., vs. The Alaska

Treadwell Gold Mining Company, Deft Complaint.

Filed January 22, 1892. N. R. Peckinpaugh, Clerk.

J. F. Maloney, Atty. for Plff.

And thereupon, on said 22nd day of January, 1892,

a summons was duly issued out of the Clerk's Office

of said Court, which is in words and figures following,

to-wit

:

In the District Court of the United States for the

District of Alaslca.

Patrick Whelan, \

Plaintiff, ) No. 319.

V oummons.
The Alaska Treadwell Gold

[ Action for Dam-
MiNiNG Company, i ages.

Defendant. /

The President of the United States of America, to The
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Alaska Treadwell Gold Mining Company, the above-

named defendant, Greeting :

You are hereby commanded to be and appear in the

above entitled Court, holden at Juneau in said District,

and answer the complaint filed against you in the above

entitled action, within 20 days from date of service ot

this summons upon you ; and, if you fail so to appear

and answer, for want thereof, the plaintiff will take judg-

ment against you for the sum of twenty thousand dollars

and costs of action.

And this is to command you, the Marshal of said

District, or your Deputy, to make due service and return

of this summons. Hereof fail not.

Witness, the Honorable John S. Bugbee, Judge of

said District Court, and the seal of said Court, affixed at

Sitka, in said District, this 22d day of January, 1892.

(Seal.) N. R. Peckinpaugh, Clerk.

J. F. Maloney,

Attorney for Plaintiff.

(Endorsed :) No. 319. In the District Court of the

United States for the District of Alaska. Patrick

Whelan, Plaintiff, vs. The Alaska Treadwell Gold Min-

ing Company. Summons. Returned and filed Feb. 6,

1892. N. R. Peckinpaugh, Clerk.

(Marshal's Return.)

United States, 1

District of Alaska, j

I hereby certify that the within summons came into

my hands for service on the 23rd day of January, 1892.

And I served the same on the within named defendant,
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at Douglas Island, Alaska, on the 25th day of January,

1892, by delivering to and leaving with Robert Duncan,

agent of the within-named corporation, a copy hereof,

together with a copy of the complaint.

Orville T. Porter,

U. S. Marshal.

By Max Endleman,

Deputy U. S. Marshal.

And afterwards, to-wit, on the 6th day of February,

1892, the defendant, by Delaney & Gamel, its attorneys,

filed in said Court in said cause, its answer, which is in

words and figures following, to-wit

:

In the United States District Court for the District of

Alaska.

Patrick Whelan,

Plaintiff,

vs.

The Alaska Treadwell Gold|

Mining Company,

Defendant.

Comes now the defendant, and for answer to the

plaintiff's complaint herein, respectfully shows to the

Court

:

1. The defendant admits that it is a corporation organ-

ized under the laws of the State of Minnesota, and doing

business and having its mines and carrying on its works

on Douglas Island in the District of Alaska ; and that on

the 23rd day of November, 1891, the plaintiff was, and

for several months prior thereto had been, in the employ
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of the defendant as a workman in its said naines, engaged

in breaking and preparing rock for the chutes in the pit

of said mines.

2. The defendant specifically denies that on the 23rd

day of November, 1891, the plaintiff was ordered by the

defendant or its foreman to break rock immediately above

and over one of said chutes, and also denies that in com-

pliance with any such order the plaintiff proceeded to his

place immediately above and over said chute and com-

menced to break rock, and also denies that while plaintiff

was so engaged carefully and skilfully the defendant by

its foreman or anybody else drew or caused to be drawn

the gate at the mouth of said chute whereby plaintiff was

suddenly drawn into and carried through the same; the de-

fendant also denies that the plaintiff was seriously injured

and that he will be deprived of the free use of his wrist and

was and is greatly disfigured in body and grievously

wounded and greatly shattered, also denies that he suf-

fered great pain and bodily and mental anguish from No-

vember 23rd, 1891, to the commencement of this action,

also denies that he has been continuously sick and unable

to perform any labor by reason of any injuries carelessly

or negligently done by the defendant, also denies that the

plaintiff will be forever greatly disfigured and that his

head, body and limbs have been so shattered and bruised

as to render him incapable of performing manual labor or

labor requiring physical exertion, so that he will be de-

prived of his heretofore means of support ; the defendant

also denies that the plaintiff's health is entirely destroyed,

also denies that he has been rendered a complete physical

wreck, forever disfigured, maimed and injured to his dam-
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age ill the sum of twenty thousand dollars or any sum

whatever.

3. For other and further answer to the plaintiff's

complaint, the defendant shows that among other struct-

ures belonging to its aforesaid mines are certain under-

ground tunnels extending into the quartz ledge where

defendant is now engaged in mining, and that said tunnels

are in several places connected with the bottom or floor

of the large open pit in defendant's said mine by chutes

or upraises from said tunnels to said pit; that at the lower

end of each of said chutes or upraises there is placed a

gate which upon being opened allows the broken rock in

the chute to descend into the tunnel; that the rock so

broken is conveyed by a locomotive and small railway cars

into the mill of the defendant to be crushed ; that such

cars are loaded by backing the train under the chute and

opening the gate whereby the rock descends into the cars;

that one of the established rules of the defendant of long

standing requires the person in charge of the train to

notify the men breaking rock in the pit whenever the gate

is to be opened; that the opening of said chutes or upraises

are very conspicuous, and their location cannot be mis-

taken by any one giving the most casual care to his sur-

roundings ; that the plaintiff must have known when he

was injured on the 23rd da}^ of November, 1891, the loca-

tion of the chute in which he received his alleged injuries;

that immediately before the accident hereinafter described

happened to the plaintiff the train entered the tunnel for

the purpose of loading up, and before tlie gate was opened

the plaintiff was notified thereof; and after such notice

the employees of the company handling the train opened
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the gate, and after drawing part of the rock from the

chute to load the train closed the gate again and moved

partly out of the tunnel with the train for the purpose of

loading another car, and that thereafter the plaintiff and

his co-laborer in the pit proceeded with their work of

breaking the rock ; that after the rock had been drawn

from said chute as aforesaid the entire contents of the

chute did not pass down and out, but the upper portion

thereof became lodged together at the top of the chute

thus forming a shell or bridge covering the opening

of the chute ; that the plaintiff well knowing the

opening to said chute, and that rock has just

and been drawn down therefrom, carelessly and negligently

without any fault of this defendant whatever, went upon

the shell or bridge of rock so lodged over the opening of

said chute as aforesaid whereupon the same gave way

and the defendant descended to the bottom of the chute

where he was caught by the gate and buried by the

falling rock; that immediately upon the alarm being given

by a co-laborer at work with him in the pit, the employees

of the defendant opened the gate which offered the only

means of extracting the plaintifffrom his perilous position;

that he was removed with the greatest possible care and

escaped with comparatively slight injuries, for which this

defendant was in no way whatever responsible, the acci-

dent having occurred entirely through the carelessness

and negligence of the plaintiff himself. The defendant

further alleges that the plaintiff has greatly exaggerated

the injuries received by him by the accident, and that

he has been for several weeks past able to resume his
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place and perform the labor thereof as one of the rock-

breakers in defendant's said pit, which place defendant

has tendered to him and has been at all times ready and

willing for him to have, but that the plaintiff is feigning

great injuries as the result of said accident for the

purpose and witli the hope of recovering large damages

against the defendant.

Wherefore the defendant demands judgment dismissing

this action with costs.

Delaney & Gamel,

Attorneys for Defendant.

}

United States of America,
District of Alaska.

Robert Duncan Jr. being first duly sworn, deposes and

says : I am the superintendent of the company, defen-

dant in the above entitled action, and have general

supervision of its business, mill and mines at Douglas

Island, Alaska, and make this verification in behalf of

said company for the reason that the president, vice-

president, secretary or treasurer is not now within the

District of Alaska; that I have read the foregoing answer

and the same is true as I verily believe.

Rob't Duncan, Jr.

Subscribed and sw^orn to before me this first day of

February, a. d. 1892.

W. R. HOYT,

(Seal.) U. S. Commissioner in and for Alaska.

(Endorsed :) No. 319. U. S. District Court for the

District of Alaska. Patrick Whelan, Plaintiff vs. The
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Alaska Treadwell Gold Mining Co., Defendant. Answer.

Service of the within answer is hereby admitted this

2d day of February, a. d. 1892. J. F. Maloney, Attor-

ney for PlfF. Delaney & Gamel, Attorneys for Deft.

Filed Feb. 6, 1892, N. R. Peckinpaugh, Clerk.

And afterwards, to-wit, on the 10th day of May,

1892, the plaintiff' by his attorney, filed in said Court

in said cause, his reply which is in words and figures

following, to-wit

:

In the United States District Court for Alaska.

Patrick Whelan,

Plaintiff,

vs«

The Alaska Treadwell Gold

Mining Company,

Defendant.

For answer to the new matter set forth in the de-

fendant's answer the plaintiff replying says :

That he denies that it is an estabhshed rule of the

defendant requiring the person in charge of the train

to notify the men breaking rock in the pit when the

gate is to be opened.

Denies that the openings of said chutes are con-

spicuous, and that their location cannot be mistaken by

one giving casual care to his surroundings.

Denies that he knew the location of the chute on the

23d day of November when he was injured, also denies

that before the gate was opened this plaintiff was

notified.
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Denies that the rock lodged together at the top of

the chute thus forming a shell and that the plaintiff

knew the opening to said chutes and that he carelessly

and negligently went over and upon the rock at the

mouth of said chute.

Plaintiff denies that he has exaggerated the injuries

lie has received and that he is able to resume his place

or to perform labor of any such nature.

Wherefore plaintiff prays the relief demanded in his

complaint.

PAT WHELAN.
United States, )

District of Alaska.
)

Patrick Whelan, being duly sworn, says that he is

the plaintiff in the above entitled action, that he has read

the foregoing reply and knows the contents thereof, and

that the same is true, as he verily believes.

Subscribed and sworn to, before me, this 9tli day of

May, 1892.

J. F. Maloney,

Notary Public.

(Endorsed :) No. 319. In the U. S. Dist. Court for

Alaska. Patrick Whelan, Plff, vs. The Alaska Tread-

well Gold Mining Co. Reply. Filed May 10, 1892.

N. R. Peckinpaugh, Clerk Plff's Atty.

And afterwards, to-wit, on the 16th day of June, 1893,

the following among other proceedings were had, and

appear of record in said cause, to-wit

:
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Trial of Cause.

Patrick Whelan,

vs.

The Alaska Treadwell Gold

Mining Company.

No. 319.

This cause coming on for trial, the plaintiff being

represented by Messrs. J. F. Maloney and C. S. Blacket,

and the defendant by Messrs. A. K. Delaney, John S.

Bugbee and J. G. Heid, the venire was called by the

clerk, and the jurors having been sworn as to their

qualifications, and examined and accepted, the following

were sworn to try the issues : Frank Young, Allen

Noyes, Jay Decker, Maglorius LePage, W. M. Stanton,

Oliver H. Adset, Anisum Starchoff, James Patton,

George H. Mason, Henry Korkorin, Andrew P. Kashe-

varoffand W. E. Hunt,

The evidence being heard, the cause being argued by

counsel, the jury was charged by the Court, and retired

for deliberation, in charge of a sworn officer.

Comes again the parties, the jury having returned

into , being called by the clerk, and answering

to their names in the presence of counsel for plaintiff and

defendant, and render the following verdict

:

We, the jury in the above entitled cause, duly

empanelled and sworn, find for -the plaintiff, and assess

his damage at $2,950.00, two thousand nine hundred and

fifty dollars.

Andrew P. Kashevaroff,

Foreman.
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And afterwards, to- wit, on the 17th day of June,

1893, the following further proceedings were had and

appear of record in said cause, to wit

:

Order oV Court on Filing Aoticc of Iflotioii for

I^ew Trial.

Patrick Whelan,

vs.

;

No. 319.

The Alaska Treadwell Gold

Mining Company.

Comes now the parties by their attorneys, and the

defendant files its notice of motion and reasons for a

new trial.

Which notice for motion and reasons for new trial is

in words and figures following, to-wit :

I\otice of JVIotion and Reasonf^ for IVe^v Trial.

In the United States District Court,

District of Alaska.

Patrick Whelan,

Plaintiff,

vs.

The Alaska Treadwell Gold

Mining Company,

Defendant.

To the plaintiff and John F. Maloney, Esq., his

counsel.

Take notice, that at the opening of the Court, at two

o'clock in the afternoon of this day, or as soon thereafter
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as counsel can be heard, at the court-room of the Court

in Juneau, defendant will move that the verdict rendered

herein be set aside, and a new trial granted for the

following causes, materially affecting the substantial

rights of the defendant

;

1st, Excessive damages appearing to have been given

under the influence of passion or prejudice.

2nd. Insufficiency of the evidence to justify the

verdict.

3rd. Errors in law occurring at the trial and accepted

to by the defendant.

Said motion will be based upon the pleadings, papers

and records herein and upon a bill of exceptions to be

hereafter prepared and filed.

Dated Juneau, June 17th, 1893.

A. K. Delaney,

John S. Bugbee,

John G. Heid,

Attorneys for Defendant.

(Endorsed:) U. S. Dist. Court, Dist. of Alaska.

Patrick Whelan vs. Alaska Tread well Gold Mng. Co.

No.— . Motion for new trial. Service admitted, Juneau,

June 17, 1893. J. F. Maloney. Filed June 17, 1893.

N. R. Peckinpaugh, Clerk.

And afterwards, to-wit: On the 24th day of June, 1893,

the following further proceedings were had and appear of

record in said cause, to-wit

:
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Order ol* Court Overruling Delciidaut'i^ JVlotion

lor a I^ew Trial.

Patrick Whelan,

vs.

rr A rr r. }
No. 319.

IHE Alaska ireadwell Gold\

Mining Company.

Comes now the parties by their attorneys and submits

to the Court defendant's motion for a new trial, and the

Court having heard the argument of counsel and being

sufficiently advised overrules said motion, to which ruling

of the Court the defendant at the time excepted.

And afterwards, to-wit : On the 11th day of July, 1893,

the following further proceedings were had and appear of

record in said cause, to-wit

:

Judgment for the PlaintiflT.

Patrick Whelan, \

vs.
( ^^

rr A rr r.
No. 319.

iHE Alaska Ireadwell GoldI

Mining Company. /

This action came on regularly for trial. The said par-

ties appearing by their attorneys, J. F, Maloney and C.

S. Blacket, for plaintiff, A. K. Delaney, John S. Bugbee

and J. G. Heid for defendant. A jury of twelve persons

was regularly impanelled and sworn to try said action.

Witnesses on the part of the plaintiif and defendant were

sworn and examined. After hearing the evidence, the

argument of counsel and instructions of the Court, the

jury retired to consider their verdict, and subsequently

returned into Court with the verdict signed by the fore-

man, and being called answer to their names and say :
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We, the jury in the above entitled cause, duly iuipauelled

and sworn, find for the plaintiff and assess his damages at

two thousand nine hundred and fifty dollars.

Whereupon, by virtue of the hiw and b}'' reason of the

premises aforesaid, it is ordered, adjudged and decreed

that said plaintiff have and recover from said defendant

the sum of two thousand nine hundred and fifty dollars,

with interest thereon at the rate of 8 per cent, per an-

num from the date hereof until paid, together with

plaintiff's costs and disbursements incurred in this action,

amounting to the sum of $76.55.

Judgment recorded the 11 day of July, 1893.

WARREN TRUITT,

U. S. Dist. Judge.

And afterwards, to-wit : On the 8th day of September,

1893, the defendant filed its statement and bill of excep-

tions on motion for a new trial in said cause in words and

figures following, to-wit

:

Dereiidaiit's iStateiiiciit and Bill oi' Exceptions.

In the United States District Court, District of Alaska.

Patrick Whelan \

vs. I

Alaska Treadwell Gold Mining
j

Company. /

Defendant's Bill of Exceptions on motion for a new

trial.

Be it remembered that the above entitled cause came

on for trial by the Court and jury on the IGth day of

June, 1893, at Juneau in said district, John F. Maloney
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appearing for plaintiff and Messrs. A. K. Delaney, John

S. Bugbee and John G. Heid appearing for the defend-

ant.

Plaintiff to maintain the issues on his part offered the

following testimony :

Patrick Whelan, called on behalf of the plaintiff*, being

first duly sworn, testified as follows : Examined by Mr.

Maloney.

Q. What is your name, sir ?

A. Patrick Whelan.

Q. What is your age Mr. Whelan ?

A. Forty-six.

Q. Forty-six ? A. Yes sir.

Q. Where were you on or about the 23rd of Novem-

ber, 1891 ?

A. Working for the Treadwell Company.

Q. How long had you been working there, Mr.

Whelan ?

A. About six months and a half.

Q. Six months and a half prior to that time ?

A. Yes, sir.

Q. In what capacity were you working there ?

A. Breaking rock and getting it ready to go through

the chutes.

Q. Were you working there on the 23rd of Novem-

ber, 1891 ?

A. On the night.

Q. State what you were doing there at that time ?

A. I was breaking rock on the ground and shovel-

ing it into chute number 15 when Sam Finley sent me

up on top of this chute.
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Q. Who was Sam Fiuley ?

A. The boss.

Q. The boss where ?

A. Boss m the pit.

Q. From whom did you take your orders there ?

A. Sam Finley.

Q. Was he the man that ordered you up there 1

A. Yes, sir.

Q. About what time was it he ordered you up there ?

A. About 9 o'clock.

Q. Did you go up there ? A. Yes, sir.

Q. Proceed and tell the jury what you did when you

got up there ?

A. He told me to go on this chute and break rock

on top of the chute and get it ready to draw, and I

went up and worked, and he never came back to tell me

to get off he was going to draw.

Q. Who was up there on the chute with you, Whelan ?

A. Archie McCormick.

Q. Explain to the jury as well as you can what this

chute is, how it was situated and how this rock covered

it?

A. Well, this chute is next to the bench; they were

working Burleighs on the bench, and he sent me up on

top of this chute to break the rock and pound it fine

enough to go through the chute.

Q. What is the chute, a hole going down; what do

you mean by chute ?

A- It is a pit going down into the tunnel; they pile

the rock there and slioot it through into the cars to take

'away to the mill
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Q. Explain how the chute is constructed, and what

there is at the bottom to prevent the rock going through

into the cars 1 .

A. There is a gate that is always closed until they

get orders to draw; they fill the pit up, and when they

get orders to draw they open the gate, and it goes into

the cars.

Q. Who had chargecZ of these cars, running down

there ?

A. Charley, I forget his last name.

Q. Who were you under ?

A. Under Sam Finley.

Q. What was the custom there with Sam Finley

about giving you boys warning ?

A. He always came up on top of the chute to see if

we had got the rock broke fine enough, and if it was all

right he told us to come down he was going to draw.

Q. State at what time you went up there, or about

what time ?

A. About 9 o'clock.

Q. Now state what condition the chute was in with

reference to being covered with rock; that is the amount

of rock upon it and so on ?

A. I should think there was over thirty feet of rock,

between 30 and 40 feet of rock.

Q. Covered to that depth ?

A. Yes, sir, that amount of rock came down from the

ledge, this chute was next to the bench and they were

working on the bench and they would throw the rock

over the chute.

Q. State to the jury, if while covered with that rock,
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you could tell where the opening or mouth of the chute

was ?

A. No, sir, I could not; I knew within three or four

yards of it. I couldn't tell where it was. I couldn't

come any closer than two or three yards.

Q. State whether on that evening, after he sent you

to work there, he came back again that evening to

notify you ?

A. I never seen again that evening—he never came

back.

Q. State if that place where you were was a noisy

place around there ?

A. Well, there was two or three Burleighs working

on the ledge that made considerable noise.

Q. How long had you been working there, Whelan,

when the accident occurred ?

A. About two hours and a half. .

Q. You think about two hours and^ half?

A. Yes, sir.

Q. During that time Mr. Finley did not come there

to notify you ?

A. No, sir.

Q. Now then, tell the jury, Mr, Whelan, as nearly

as you can, how the accident occurred there ?

A. Well, 1 was breaking rock on the chute. We
had the rock most all broken, and I was breaking rock

at the time.

Q. Go right ahead and tell us what you were doing

at the time ?

A. I was on top of the chute breaking this rock to

get it ready for drawing, and before he gave orders to
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draw he always came up to see if the rock was broken

fine enough, and he would tell us to get off the chute,

that he was going to draw that chute—and we would

stand off twenty yards.

Q. Did you say he come up to notify you ?

A. No, sir.

Q. While you were breaking that rock there, did

this accident occur ?

A. Yes, sir.

Q. Tell the jury how the accident was, and how you

went through ?

A. I went through. I think I went down within

ten feet of the bottom. I went through. They say I

came out of the gate after a httle while after I went in.

I knew everything until I was hit on the jaw here ; that

jaw has been pressed in.

Q. Were you unconscious when you came out ?

A. Yes, sir.

Q. Whose duty was it to give the order to draw,

Whelan ?

A. Sam Finley's.

Q. He the one that usually gave it ?

A. Yes, sir.

Q. Gave it that evening ?

A. Yes, sir.

Q. Now, Whelan, state and show to the jury, as

well as you can, what was the effects and extent of the

injuries you received ?

A. My eye was cut down here, and a hole pushed

through my cheek and a tooth knocked out. This side

of my face was cut down this far and a hole cut through
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iny cheek, and a tooth knocked out, and a cut right

under my eye. The doctor said when he dressed it

he put tliree stitches in it, and the cut across here (refer-

ring to the cut across the side of his face) seven ;
and

there was a hole through my cheek and a tooth knocked

out.

Q. What was the injury to your cheek bone ?

A. The cheek bone was crushed in and was yery

painful for six months afterwards.

Q. Well, what other cuts, did you have on you,

Whelan ?

A. This wrist was cut. (Referring to the right

wrist.)

Q. Well, what effect did it have on your wrist ?

A. Well, the wrist was very weak. For six months

I couldn't do anything at all ; could hardly lift anything.

I tried to do a little work, but couldn't. It is painful

yet. I save it all I can. When I stop work at night

it is worse.

Q. State if you suffer any pain from any of the other

wounds on your face 1

A. I have a pain in here from this cheek bone -being

crushed in, and this cut here and right down this side

of my face.

Q. What other cuts and injuries did you receive

there '?

A. Well, this shoulder was bruised and my breast

;

I spit blood for eight days ; the doctor said there was a

blood vessel broken.

Q. Explain the injury to the shoulder, the nature

of it.
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A. Well, this shoulder was painful, and is yet—pains

me yet.

Q. State whether the injury was of such a nature

that you could work afterwards ?

A. Well, I couldn't do any kind of work for seven or

eight months afterwards. Only this spring have I been

able to do any work.

Q« State what the effects of the injury to 3?'our jaw

was, whether that bothered you any ?

A. Yes, it bothers me
;
the jaw bone was crushed in

for seven or eight months it was very sore and painful.

Q. How long did you remain in the hospital, Whelan?

A. Twenty-six days, I think.

Q. Tell the jury if you suffered much pain while in

there and afterwards ?

A. Yes, sir ; I did.

Q. Tell the jury how long it was before you were

able to do anything in the way of labor again, Whelan ?

A. Well, I couldn't do anything for eight or ten

months, not any kind of labor; in fact, I cannot do the

work now that I could do before, and don't expect to be

able to ever do the same work I was able to do before ; I

can't do the same work I did before, and I am not the

same man.

Q. Who hired you over there, Whelan ?

A. Sam Finley.

Q. Did 3^ou ever know^ of Sam discharging any men

there ?

A. Yes, sir.

Q. What wages were you receiving there, Mr. Whe-

lan?
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A. Two dollars a day and board.

Q. What doctors attended on you after you were in-

jured, Whelan ?

A. Doctor Connet, and Doctor Wyman attended me

at the hospital.

Q. What has been the condition of your health since

the time of that accident, Whelan ?

A. Well, I haven't been near as strong since, or as

healthy as I had been before ; I can't stand near the

fatigue as I could then ; I tire out sooner and can't stand

the fatigue that I use to.

Q. State to the jury whether you were going ahead

with your work in the ordinary careful manner at the time

this accident occurred there 1

A. Yes, sir ; I was breaking the rock when I went

through ; I had a pick in my hand and was breaking the

rock when I went through.

Q. I understand you state it w^as the custom of Mr.

Finley, prior to drawing, to go up and notify you ?

A. Yes, sir.

Q. You also stated that he did not come up and notify

you "?

A. He did not ; he never came up from the time he

went down.

Q. Now, all these injuries you enumerated were made

at that time, were they ?

A. Yes, sir.

Cross-Examination by Mr. Delaney.

Q. What are you doing now ? A. Sir ?

Q. What are you doing now ?
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A. I was working for Mr. Teck until a few days ago,

when I left to attend Court.

Q. How long have you been to work since you got

hurt ?

A. I worked two months this spring.

Q. That the only work you done since you got hurt ?

A. I done some last summer.

Q. Where ?

A. In Sheep Creek.

Q. What kind of work did you do in Sheep Creek ?

A. Assessment work.

Q. How long did you work there ?

A. Two months and a half

Q. Two months again this spring ? A. Yes, sir.

Q. What have you been getting ?

A. I got two dollars a day for what I done this spring.

Q. And your board ? A. Yes, sir.

Q. At Sheep Creek did you work on contract or how?

A. No, sir ; I did assessment work.

Q. Were you paid by the day' or job ?

A. By the day.

Q. What wages did you get down there ?

A. Two dollars a day.

Q. And your grub ? A. Yes, sir.

Q. Who was working with you over there at the pit ?

A. Archie McCormick.

Q. Archie working ? A. Yes, sir.

Q. Working together ? A. Yes, sir.

Q. On the same chute ? A. Yes, sir.

Q. How long have you been there ?

A. Six months and a half.
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Q. Altogether ? A. Yes, sir.

Q. That all the work you did for the Treadwells ?

A. That is all.

Q. How long had Archie been there ?

A. At the time of the accident ?

Q. Yes.

A. Well, I think Archie was there a couple of months,

I think.

Q. Been working together ?

A. Not all the time, but we had been together some

of the times before.

Q. Both been working around the pit ?

A. Yes, sir.

Q. There are several chutes in there ?

A. Yes, sir.

Q. Now you say Sam Finley ordered the rock drawn

at the time you went in ?

A. Yes, sir.

Q. How did you know it 1

A. I heard him say so.

Q. When?

A. The last term of Court.

Q. All you know is what he testified to 'i

A. Yes, sir.

Q. That was testimony in the other trial ?

A. Yes, sir.

Q. Didn't hear him give any order ? A. No, sir.

Q. You are sure Whelan, you never saw Sam from

the time he came tliere and told you to go u]) towards the

chute number 17 and break rock; you never saw him

again that night ?
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A. No, sir, he never came up on the chute where I

was.

Q. You never saw him ? A. I did not.

Q. Didn't see him in the pit ? A. No, sir.

Q. Will you swear he wasn't in the pit ?

A. No, sir.

Q. Now this was in the night time of course ?

A. Yes, sir.

Q. Have torches ?

A. Yes, some torches there.

Q. You used them didn't you in helping to see the

rock ?

A. Some times we did.

Q. That is what they are for ? A. Yes, sir.

Q. Dark there that night ? A. Yes, sir.

Q. There was a torch stuck up on this pile of rock ?

A. There was one there.

Q. Where was Archie when you went in ?

A. Right opposite me, he couldn't have been more

than seven or eight feet from me, he was very close

to me.

Q. Any other fellows in the pit that night ?

A. Yes, sir.

Q. Working around the other chutes ?

A. Yes, sir.

Q. How far away ?

A. Well, I think the closes that were working to us

down at the other chutes was, I think about 60 feet.

Q. The first doctor that attended you was Doctor

Connet ?

A. Yes, sir.
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Q, Over at the other side ? A. Yes, sir.

Q. And brought you to the hospital ? A. Yes, sir.

Q. Who attended you at the hospital ?

A. Doctor Wyman.

Q. How long were you in the hospital did you say 1

A. Twenty-six days.

Q. Where did you go after that 1

A. I stopped in a cabin after that.

Q. How long ?

A. I think it would be about three weeks or a month.

Q. Where did you go then ?

A. Well, the sister sent for me to see if I would set

up with a man that was sick, at night and take care of him.

Q. How long did you stay there 1

A. I worked there about two months and a half, I

think,

Q. Wasn't you over to Treadwell's shortly after you

got out of the hospital ? A. Yes, sir.

Q. How long did you stay there ?

A. Two or three days, I think.

Q. Wasn't it longer than that 1

A. I don't think I was there over three days.

Q. Have any talk with Mr. Duncan about it at that

time ? A. Yes, sir.

Q. What was it ?

A. 1 went to see if he would do anything for me.

Q. What did he say ?

Counsel for the plaintiff objected to the above question

as immaterial.

By the Court : I think that is material.

Q. What did he say in answer to that ?
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A. Well, he wouldn't do anything ; he would give

me a job, but I wasn't able to go to work.

Q. Didn't he offer to allow you a month's pay for the

time you were in the hospital ?

A. Yes, sir.

Q. He offered you another job ? A. Yes, sir.

Q. You stayed over there about two weeks at the

boarding house 1

A. I don't think I did stay so long as that.

Q. Wasn't doing work while you did stay ?

A. No, sir.

Q. You finally went off? A. Yes, sir.

Q. Afterwards brought this suit ? A. Yes, sir.

Q. You are an old miner, aren't you, Mr. Whelan ?

A. Miner ?

Q. Yes ? A. No, sir.

Q. Ever work in any mine before you came to the

Treadwell ? A. No, sir.

Q. Never connected with quartz mining before at all ?

A. No, sir ; I worked in smelters around where

mining w«is being done.

Q. Never worked in a quartz mine before in any

capacity ? A. I did not.

Q. You say Sam hired you ? A. Yes, sir.

Q. Who was this fellow Sam discharged ?

A. Dan Sullivan.

Q. Who kept your time ? A. I said Sam did.

Q. Who paid you 1

A. Mr. Corbus.

Q. Sam would give in your time and you would go

up to the office ?
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A. Yes, sir.

Q. You went there to get your pay ?

A. Yes, sir ; I went there to get my pay.

Re-direct Examination.

Q. Whose duty was it to give the order to draw ?

A. Sam Finley's.

He-cross Examination.

Q. Do you know whether the company has a rule or

not requiring the foreman of the pit to notify the men

when they were going to draw. That was a standing

rule of the company, wasn't it ?

A. Well, I was satisfied that I would be notified.

Q. You understood that to be the rule of the com-

pany. That was part of Finley's work ?

A. I understood that was Finley's business—he

always done that.

Q. That was one of their rules ? .

A. Yes, sir.

Re-direct Examination Resumed.

Q. How do you know it was one of their rules ?

A. On account of him doing it.

Q. He always did it ?

A. Yes, sir.

Re-cross Examination Resumed.

Q. Did you ever know him to fail to do it before 1

A. That is the only time he failed to notify me.

Q. That is the only time that you ever knew of his

failing to send notice ?

A. Yes, sir.

The plaintiff in this action having no further evidence

to offer, rests his case.
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Thereupon Mr. Delaney, counsel for the defendant,

addressed the Court as follows :

If the Court please, I want to submit to your Honor's

consideration the same proposition made by me at the last

trial. However, I have, through Mr. Heid and Judge

Bugbee, some additional authorities on this law proposi-

tion that was raised in the former trial as to the liability

of the master for the negligent acts of co-employee ; as-

sume, of course, that the testimony now discloses that

relation, and I therefore ask the reporter to enter the

motion for a nonsuit on that ground that the evidence of

the plaintiff discloses that he was an employee of the de-

fendant, and that upon his testimony the evidence shows

that the negligence, if any, which caused the accident was

the negligence of a co- employee, to-wit, Sam Finley, and

that, therefore, the company is not liable. Upon that

point I desire to submit to your honor one or two recent

cases that has been decided in your Honor's own State.

(Counsel thereupon read from the Oregon Reports, and

continued his argument upon the motion herein sub-

mitted.)

By the Court : I don't think that case is overruled. I

am quite familiar with these cases. I had occasion after

I tried this case last year to examine those cases particu-

larly. There is a close question here, and it seems to me

to be a little difficult to define just what a co-laborer or

fellow servant is. In these decisions some of the authori-

ties lay it down where the facts are all admitted then

it is the duty of the Court to pass upon it as a matter of

law, but the line of authorities I have examined at differ-

ent times is a little unsettled and vague, and I am inclined
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in this case to follow the same rule I made last year when

I tried it. There is one very important reason perhaps,

unless I was absolutely clear and felt very certain, and

that a judge ought to be—perfectly certain as to the law

before he takes a case away from the jury—for if he

makes an error the exception can be taken and

the case be dismissed anyhow ; but if he should

rule the other way, the whole case would have

to be tried over again at a later day when the

witnesses might not be procurable. I think in this

case I had better submit the question to the jury than to

take it away from them, and, while I admit that this is a

very close point here, I think so upon the examination of

the authorities; after trying the case last year I thought

so then, and as to what the judge ought to do, perhaps,

in regard to directing the verdict, but I shall adhere to

my former rule and allow the matter to go to the jury.

Of course, if Finley and this man were fellow servants

of the company and the company had a rule, and there

has been some testimony from the plaintiff himself as to

that, if the company had a rule requiring Finley to notify

the men in the pit, and they were co-laborers or fellow

servants, the company would not be liable—that is the

point in the case it seems to me. This doctrine of vice

principal is a little uncertain to me so far. I know the

old line of authorities, and I know the modern tendency

have rather been going away from that.

Counsel for the defendant duly excepted to the ruling

of the Court in denying the motion.

By Mr. Delaney, counsel for the defendant : If the

Court please, there are some depositions on file that have
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not yet been open, and I would like to subniijb them to

your Honor for an order requiring them to be opened.

By the Court : I will make the order that they be

opened.

(The above order of the Court was then and there exe-

cuted by the clerk.)

The defendant, in order to maintain the issues on be-

half of the defense, offers the following testimony :

Archie McCormick, called on behalf of the defendant,

being first duly sworn testifies as follows, examined by

Mr. Delaney :

Q. Where are you living now, Mr. McCormick ?

A. I live in Juneau at present.

Q. Were you at work for the Treadwell Company on

the 23rd of November, 1891, when the plaintiff got hurt?

A. Yes, sir.

Q. Where were you working ?

A. I was working in the big pit.

Q. You are the Archie McCormick he referred to in

his testimony ? A. Yes, sir.

Q. Were you and he at work together that night, the

night of the accident ?

A. Yes, we worked together on the same chute.

Q, On the same chute ? A. Yes, sir.

Q. Now do you know Mr. Finley ? A. Yes, sir.

Q. What is his business ?

A. He was the head boss in the pit.

Q. Over the rock men ? A. Yes, sir.

Q. Have charge of the train too ?

A. Yes, he had charge of the train.

Q. Did you see Finley that night ? A. I did sir.
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Q. Where ?

A. I seen him up in the pit about seven o'clock as

usual, when they put us to work.

Q. Whelan there then ? A. Yes, sir.

Q. What was Finley doing then ?

A. Well, he put us to work at number 15 chute.

Q. Number 15 chute first ?

A. We worked there for a certain time and then he

moved us up to number 17 about^9 o'clock.

Q. In between the time you saw him at 7 o'clock and

the time you went to work on 17 did you see him?

A. Yes, I saw him twice, he came up afterwards to

put us to work on 17.

Q. You and Whelan 1 A. Yes, sir.

Q. What did he say when he put you to work on 17 ?

A. Well, he told us to go up and break rocks and get

it ready for the draw.

Q. Get it ready for the draw ? A. Yes, sir.

Q. Did you see him again after that, that night ?

A. Yes, I seen him about ten o'clock, he came around

again ; he gave the order or made a motion to me with

his hand to come down lower to break some coarse rock,

he never ordered us off the chute at all.

Q. Made a motion to you to come down ? Did

Whelan see that motion ? A. I couldn't say.

Q. Did he hear Finley ?

A. I don't know whether he heard Finley or not,

there was two or three machines working some of the

time.

Q. Did ho come down to the lower side of the chute

with you ? A. Yes, he come down to the lower side.
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Q. He did come down with you did he ?

A. Yes, sliortly afterwards.

Q. At the time when you worked in there did you

know the chute was .Sfoing to be drawn ?

A. I knew it was going to be drawn, I didn't know

when; I wasn't notified.

Q. Well, was the place where you went to work over

the chute or down below it, I mean this second time ?

A. I couldn't tell exactly where the chute was.

Q, Did you know where it was ?

A. He never told us where the chute was; I couldn't

tell where the chute was.

Q. Well, you went to work down there where Fin-

ley directed did you ? A. Yes, sir.

Q. The last time you saw him was the last time he

was in the chute ? A. Yes, sir,

Q. He made a motion for you to come down off the

chute ?

A. Yes, further down, I couldn't tell whether it was

off the chute or on the side of it.

Q. Which side of the chute ? A. I couldn't tell.

Q. Lower or upper side ?

A. I wasn't on the lower when the drop came.

Q. Where he set you to work ?

A. He called me down and told me to work down

here.

Q. Where was that with reference to the chute ?

A. I heard him call and saw him make that motion,

I don't think Whelan heard him because there was so

much noise around there.

Q. (By the Court) You say you heard him ?
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A. I did, yes, sir.

Q. Wei], now will you answer the question as to

where that was with reference to the chute, lower side

or upper side ?

A. Well, it was about pretty near the lower edge

—

that is, where he ordered me down to break coarse rock.

Q. You went to work there, did you ? A. Yes, sir.

Q. What else did Sam say to you at the time ?

A. Didn't say anything.

Q. Did you have a torch ? A. Yes, sir.

Q. Where was the torches ?

A. I couldn't tell. I don't know anything about

the torches.

Q. You don't remember ? A. No, sir, I do not.

Q. Did Sam send either one of you on top of the

pile to bring down the torch that night ?

A. I don't recollect.

Q. Where were you when Whelan went in ?

A. On the side, about eight feet from Whelan. I

came very near going in myself.

Q. Which side ?

A. Right over the chute ; I was a little on the side.

Q. Which side ?

A. Well, I couldn't tell which side.

Q. Which side, with reference to the wall of the pit ?

A. Well, I was facing the wall.

Q. Which side ? A. The upper side.

Q. That is where you wei-e when the draft came ?

A. Yes_, sir.

Q. How far was Whelan from you ?

A. Within eight feet of me.
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Q. How long did you break rock on the lower side

of the chute before the accident happened *?

A. Well, I should say about an hour or hour and a

half. I can't possibly tell the time.

Q. How long was it after you commenced to work

down there, that Pat went into the chute ?

A. Let me hear that ag^ain ?

Q. How long was it after you commenced to work

on the lower side of the chute before Pat was drawn in ?

A. Well, we was working on the lower side of the

chute, and breaking rock all around the chute ; we are

supposed to break the rock all around it.

Q. How long was it after Finley motioned you to

come down that Pat went into the chute ?

A. I should judge about an hour or hour and a

half.

Q. Wasn't it about twenty minutes. A. No, sir.

Q. Didn't you testify once it was twenty minutes ?

Counsel for the plaintiff objected to the next above

question on the ground that it was an attempt by counsel

to impeach his own witness.

By the Court: I don't understand that that is the

object of this question.

By Mr. Delaney : No, sir, your Honor. I merely

want to refresh his memory.

By the Court : Let him answer the question.

A. I don't remember ; I don't know exactly.

Q. I believe, Mr. McCormick, your deposition was

taken in this case before Judge Hoyt, wasn't it ?

A. Yes, sir.

Q. When was that taken, how long ago ?



vs. Patrick Whelan. 47

A. A little over a year aa;o.

Q. How long was that after the accident that your

deposition was taken ?

A. About three or four months, I should judge.

Q. You would be sure to remember better then than

you would now, wouldn't you ? A. Oh, yes.

By Mr. Delaney : Now, for the purpose of refreshing

this witness' memory, your Honor, I desire to call his

attention to this deposition.

Counsel for the plaintiff objected to the introduction

of the deposition above referred to, or to the witness

being examined therefrom on the ground and for the

reason 'that the proper foundation has not been laid.

The above objection was overruled by the Court, to

which ruling counsel for the plaintiff then and there

duly excepted.

Q. Is that your signature ? A. Yes, sir.

Q. Now then, you state here that you were standing

over the chute breaking rock at the time Finley made

his appearance. You recollect that ?

A. Yes, sir.

Q. Now he made a motion to come down and I was

the first man to come down and Whelan followed after

me, and 1 heard him tell us to break some rock at the

lower side of the chute ; is that right ? A. Yes, sir.

Q. He went away then and was away most of the

time
;
you remember making that statement ?

A. No, sir ; I do not.

Q. You don't remember that ? A. No, sir.

Q. Do you remember stating this : I was aware they

were going to draw out of the chute into the tunnel ?
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A. I knew they were going to draw, but I didn't

know when,

Q, Then you did know they' were going to draw out

of that chute ?

A. We knew they were going to draw.

Q. The top of the chute was covered with rock ?

A. Yes, sir.

Q. You didn't know exactly where the opening was

;

you testified to that ? A. Yes, sir.

Q. But didn't know pretty close ? A. Yes, sir.

Q. That is a fact ? A. Yes, sir.

Q. I was standing about eight feet from Pat when

the chute was drawn ?

Counsel for the plaintiff objected to the manner of the

examination.

By the Court : He is introducing this for the purpose

of refreshing the witness.

Q. You informed the men that Pat had been drawn

into the chute ?

A. Yes, sir ; I think I did.

Q. Whom did you notify, do you remember ?

A. I think Thomas Halbert.

Q. You understood by Finley motionhig to you that

you were to get down off the chute ?

Counsel for the plaintiff* objected to the above question

as leading.

Q. You testified in this memorandum that you under-

stood the motion was to get down ? A. Yes, sir.

Q. In the memorandum here is the statement : It

was about 20 minutes after that when Pat went into the

chute. You may state to the jury, as near as you can,
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about the time it was after Fiiiley made the motion to

come down until Pat was drawn in, to the best of your

recollection, with this memorandum refreshing your mem-

ory.

A. Well, it might have been twenty minutes. I was

taken by surprise when that evidence was taken ; T was

in a hurry to get away on the boat, and didn't get time

to think it over.

Q. In that connection do you think that you would

be more likely to remember as it was now than you did

over a year ago ? A, No.

Q. Now you may state to the jury whether or not

you think that rock over tlie chute might have been fas-

tened so as to have caused the accident? A. Yes, sir.

Q. You think there was more or less jamming of it ?

A. Owing to the circumstances.

Q. You concluded there was a shell or casing over

the top of the chute ? A. Yes, sir.

Q. You stated that at the time the deposition was

taken ? A. Yes, sir.

Q. Did you state also : I was a little doubtful of it

myself, and did'nt want to go ahead ? A. Yes, sir.

Q. Whelan was a little in advance of you and was

drawn in ? A. Yes, sir.

Cross-Examination by Mr. Maloney.

Q. How long were you working tliere, Mr. McCor-

mick, prior to the time of the accident ?

A. A little over two months.

Q. Where, Mr. McCormick, was this deposition

taken ? A. Over on Douglas Island.
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Q. In whose place ? A. In Mr. Duncan's office.

Q. State under what circumstances it was taken
;

about what time ; where were you going at the time ?

A. I was going to Chilkat at the time.

Q. Any rush or hurry about the taking of that de-

position ? A. Yes, sir.

Q. What was it ?

A. The boat blew her whistle and was ready to start

out while the deposition was being taken.

Q. While the deposition was being taken, was it ?

A. Yes, sir,

Q. When was it you saw Sam Finley that evening

first, the evening of the accident ?

A. I seen him in the pit, he came there with us.

Q. About what time was that, Mr. McCormick ?

A. A little after seven.

Q. You went to work on chute 15 ? A. Yes, sir.

Q. Where did you see him next ?

A. He came around about 9 o'clock.

Q. Well, when he came around about 9 o'clock what

did he do ? A. Put us to work on 17 ?

Q. Who did he put to work on 17 ?

A. Myself and Pat Whelan.

Q. Did he go up with 3^ou to 17 ?

A. He went part of the way up.

Q. Now explain to the jury where you went there on

the level or in an elevated position ?

A. In the elevated position the chute is about 20 feet,

deep and is filled up and covered all over with rock, pretty

near the depth of 30 feet from the top to the bottom of

the chute.
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Q. The mouth of the chute covered to that extent

with rock ? A. Yes, sir.

Q. State where the mouth of the chute was Mr.

McCormick ? A. No, sir, I couldn't.

Q. Now he took you there about 9 o'clock, you say ?

A. About 9 o'clock.

Q. When did you see Sam Finley again 1

A. About 10 o'clock; it was 10 or maybe more, it was

about 10 when he made the motion.

Q. Where was he when he made the motion ?

A. About 60 feet from me at that time.

Q. He didn't come any closer wiien he motioned

to you ?

A. No, sir, he made that motion and then went down,

we didn't see anything more of him.

Q. He made the motion for you to come down when

he was about 60 feet away ? A. Yes, sir.

Q, After that did he do anything ?

A. He went down.

Q. What time was that Mr. McCormick that he made

that motion ? A. About ten oclock.

Q. Now then, Mr. Cormick will you state whether

you saw him again after that before the accident ?

A. No, sir, I didn't.

Q. Then from the time he motioned to you to come

down there, which was about 10 o'clock up to the time

of the accident, you didn't see him again ? A. No, sir.

Q. Didn't ? A. No, sir.

Q. About what time did the accident occur Archie 1

A. It occurred about half an hour, or an hour, or an



52 The Alaska Treadwell Gold Mining Co.,

hour aiul a half afterwards, I couldn't possibly tell

exactly.

Q. About an hour or an hour and a half after that

motion ? A. Yes, sir.

Q. You saw Whelan when he went in, did you ?

A. Yes, sir.

Q. Did you give notice to the other men that he

went in there ? A. Yes, I did sir.

Q. Did you assist in taking him out? A. Yes, sir.

Q. He was unconscious was he ? A. Yes, sir.

Q. Was Sam Finley along about that time ?

A. No, sir.

Q. Didn't see Sam when you took him out ?

A. No, sir.

Q. Do you know whether Whelan saw the motion that

Finley made to you or not ?

A. I don't think he did.

Q. Now what was the custom with Finley when he

went to notify you boys he was going to draw ?

A. Well, it was customary for him to come up and

look over the chute and see if the rock was broke fine

enough to draw and then say boys I am going down and

order the other men to draw.

Q. Did he do it on that evening ?

A. No, sir ; he did not.

Re-Direct Examination.

Q. Did he motion to you to come down off the chute ?

A. He did
;
yes.

Q. And did you come down ? A. Yes, sir.

Q. Both of you
;
you and Whelan both ?
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A. Well, Whelan came down after awhile.

Q. He did come down, didn't he '^. A. Yes, sir.

Re-Cross Examination.

Q. When you testified in your direct examination, did

I understand you to say that this rock covered quite an

area across the mouth of the chute where it fell down

from the bluff; and when you say he motioned to you to

come down he meant to the lower end of the chute where

there was some rock ? A. Yes, sir.

Q. When you came down there, you didn't go off the

chute entirely ?

A. I couldn't tell, there was so much rock there.

Q. Just came lower down on the chute ?

A. Just lower down, and broke some coarse rock,

Q. And then what ?

A. and then worked around until we got it finished
;

we are supposed to break all the rock there.

Re-Direct Examination Resumed.

Q. You state, Mr. McCormick, that this deposition

was taken in a hurry ? A. Yes, sir.

Q. Mr. Maloney examined you that day ?

A. Yes, sir.

Q. Did you state on that examination that Finley

motioned for us to get off the chute entirely when he

motioned for us, in answer to Mr. Maloney ?

A. I understood it to come down.

Q. Did you state that it was to get off the chute ?

A. I said we came down.

Q. All that occurred before the accident complained

of, didn't it ? A. Yes, sir.
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Q. Then you went to work, as I understood it, break-

ing rock again ? A. Yes, sir.

Q. And you gradually worked your way up over the

chute ? A. We are supposed to do it.

Q. Ain't that a fact, sir 1 You want to answer the

question fairly ? A. Yes, sir.

Q. All right, then , after you worked up over the

chute the accident happened and Whelan went in and

you didn't ? A. Yes, sir.

Q. You didn't go in because you were off the chute ?

A. Yes, sir.

Counsel for the defendant then read the deposition of

Antone Anderson and offered the same in evidence, which

was admitted by the Court, and which is as follows

:

Deposition of Andrew Anderson, produced, sworn and

examined at the office of Delaney and Gamel in the town

of Juneau, Alaska, on the 21st day of May, 1892, by

stipulation of parties, in writing, hereunto annexed,

before me, the undersigned, a United States Commis-

sioner in and for Alaska, in a certain cause now pending

in the United States District Court for the District of

Alaska, wherein Patrick Whelan is plaintiff and The

Alaska Treadwell Gold Mining Company is defendant?

on the part of the defendant. And the said An-

drew Anderson, of lawful age, being first duly

sworn by me to tell the truth, the whole truth, and

nothing but the truth, testified in manner and form as by

his deposition set forth, hereunto attached, and that his

deposition was reduced to writing by E. O. Sylvester and

subscribed by him in my presence on the 21st day of

May, A. D. 1892, between the hours of 10 a. m. and 12 m.
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of the said day, at the place aforesaid, J. F. Maloney,

Esq., appearing for the plaintiff and Delaney and Gamel

appearing for defendant.

(Seal.) W. R. Hoyt,

United States Commissioner.

In the United States District Court for the District

of Alaska.

Patrick Whelan,

Plaintiff,

vs.

No. 319.
Alaska Treadwell Gold Mining

Company,

Defendant.

Testimony of Andrew Anderson, taken by and before

me, the midersigned United States Commissioner, on

this 21st day of May, 1892, in behalf of the defendant,

in pursuance of the stipulation hereto attached, J. F.

Maloney, appearing for the plaintiff, and Delaney and

Gamel for the defendant.

Andrew Anderson, being duly sworn, testifies as fol-

lows, examined in chief by Mr. Delaney :

My name is Andrew Anderson. My age is thirty-one

years. I have been at work for the defendant company

for about two years. I was at work there the night that

Patrick Whelan got into the chute. On that night I

was breaking rock in the pit at chute No. 16. This

was about ten yards from where the fellows Pat and

McCormick were working on chute No. 17. I saw Sam

Finley in the pit that night. He was all around in the

pit. I saw him at No. 17 and at No. 16, and all around.
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I didn't hear him say anything, but I saw him make a

motion with his hand. (Witness ilUistrates by wavino-

his hand back and forth extended, and pointed towards

the ground.) When I saw him make this motion, Pat

and another man was there. I beheve they call the

other man Archie. When I saw them at tliat time they

were about four or five feet, maybe closer than that, to

the mouth of the chute. They were about ten or fifteen

feet away from Sam at the time I saw him make the

motion. Sam came down to Chute No. 16 where I was

working, before he went up to chute No. 17, and he told

me to go up the bank and roll down some big boulders

to blast at supper time. I went up on the side to roll

down the big rocks, and while I was up there I saw Pat

Whelan go into the chute, and then I ran down and

notified the chute boss.

Cross-Examination by Mr. Maloney.

I don't understand the English language very well.

Thomas Haggert and four or five other fellows whose

names I don't remember, were working with me at chute

No. 16. When I saw Sam talking, I do not know what

he was saying. I don't know what he meant by the

motion, but I thought he meant to do something. After

Whelan went through the chute, I went to the drying

room to tell Sam that a man was in the chute. I found

Sam right in the door of the drying-room, and he went

into the tunnel with nie. From the time I saw Sam

talking to Pat at chute No. 17 to the time he went in

might have been 10 or 15 or 20 minutes.

(Signed),

ANDREW ANDERSON.
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Thomas Hag^^art, called on behalf of the defense,

being first <luly sworn, testified as follows. Examined

by Mr. Delaney :

Q. What is your name ? A. Thomas Haggart.

Q. Are you working for the Treadwell Company ?

A. Yes, sir.

Q. How long have you been there ?

A. This time, since tlie 28th of February.

Q. Did you work there on the 23rd of November,

1891, the night Patrick Whelan got hurt ?

A. Yes, sir.

Q. Where were you working there ?

A. In the pit.

Q. How long had you been there ?

A. I don't remember how long I
_
had been there

that time.

Q. How long had you been at work ?

A. I don't remember how long I was working before

the accident.

Q. Well, were you tlicre when the plaintiff came to

work. A. No, sir.

Q. Did lie come after you or before ? A. Before.

Q. WJiere wore you at work that night—on the

chute ? A. Yes, sir.

Q. With Mr. Anderson ? A. Yes, sir.

Q. He worked with you that night, did he ?

A. Yes, sir.

Q. Do you remember whether there was anybody

else working with you or not, if so wdio?

A, T. Mathews, and a fellow by the name of Charlie.
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Q. Working with you at the time the accident

ha^Dpened ? A. Yes, sir.

Q. Well now, did you see the plaintiff at the time he

went into the chute ? A. Yes, sir.

Q. Did you see McCoimick ? A. Yes, sir.

Q. I want you to state to the jury how the accident

happened, tell what you saw '^

A. Well, they broke rock on chute No. 17 and they

worked up on the chute until they came to the top and

they started down off the chute, the lower part and just

as thoy came to the center of the chute Whelan dropped

in; McCormick jumped to the side, the upper side of it,

and escaped from going in.

Q. What tools did he have ?

A. A pick and a hammer.

Q. A torch 'there anywhere ?

A. Yes, a torch sitting there.

Q. Did the torch go into the chute ?

A. I don't remember, I don't think it did.

Q. They brought down their tools to go to the

lower side ? A. Yes, sir.

Q. And Pat went through the top of the chute and

dropped in and the other fellow got on the other side ?

Counsel for the plaintiff" objected to the above question

as leading; whereupon the question was withdrawn and

the following asked :

Q. Now Mr. Haggart, did you see Finley in the pit

that night ? A . Yes, sir.

Q. How often ?

A. I seen him maybe once about seven o'clock.

Q. Well, did 3^ou see him again ? A. Yes, sir.
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Q. What time ? A, I couldn't tell just the time.

Q. Who was he with at that time ?

A.. Well, he came in the pit there and motioned for

them to come down, and when lie motioned to them I

think he wanted them to work below.

Q. Did they come down ?

A. Yes, sir, they came down.

Q. After he made the motion ? A. Yes, sir.

Q. How long was that before Pat went in ?

A. I couldn't say how long it was; they worked over

up on the chute and was coming down when the accident

happened and he went in.

Q. How far was this chute 16 from 17; how far were

you from Pat and Archie ? .

A. I don't think I was more than twenty-five or

thirtv feet, might be more or might be less.

Q. The Burleighs running, were they ? A. Yes, sir.

Q. Now Mr. Haggart, do you know whether there

had been any rock drawn out of the chute at the time

Pat went in ? Out of seventeen ?

A. Well, I didn't see them draw out of it before they

worked on it.

Q. You don't know anything as to whether the rock

was lodged over the top of the chute or not at the time

Pat went in '?

A. Yes, it must have been lodged or else he wouldn't

broke in.

Counsel for the plaintiff objected to the witness testify-

inQc to what must have been as being a mere conclusion.

By the Court : If he knows; if he is familiar with
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that work so be can show how the accident might have

been, I think it is competent.

Q. Go Mr. Haggart, you started to explain about the

top of the chute ?

A. Well, wlien tlicy draw from the chute it sometimes

lodofes and forms a sort of a bridsfe, and sometimes it

has to be blasted out and sometimes it drops down

itself.

Q. What conclusion did you come to about chute

No. 17?

Counsel for the plaintiff objected to the above question

for the reason that the witness has not been shown that

he is competent to state.

By the Court : He can tell if he has any knowledge

about it; of course, if he don't know he cannot tell.

A. I know they lodge up there when we work on the

chutes, before that and since.

Q. That occurs once in a while ? A. Yes, sir.

Q. Well, now ; was chute 17 lodged that way that

night '?

A. It must have been ; they drew out several cars,

and it didn't start from the top when he was on it, and

then it started down all at once.

Q. How high is the top of chute No. 17, about?

A. Well, at that time I should judge it was about 20

feet or about there somewliere, may be more, from the

edge of the rock to the bottom of it.

Q. Figuring that from the level of the to]) ?

A. From the level of the chute.

Q. You saw Pat in the tunnel after they opened the

gate ? A. Yes, sir.
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Q. You was there when tlie ^ate was opened?

A. Yes, sir.

Q. How high up was he 1

A. Well, there was considerable rock in the chute.

Q. State whether there was rock enouoh come out to

anywhere near fill the chute when the gate was opened ?

A. No, sir.

Q. Had you ever worked on 17 also ?

A. I don't remember ; I must have, of course ; we

generally work on whatever chute comes.

Q. Did you know where the mouth of the chute was 1

A. Well, it is pretty hard to tell when there is much

rock on it.

Q. You can tell pretty near it, can't you ?

A. It is pretty hard sometimes where the mouth

should be when there is much rock on it.

Q. (By the Court.) When you are familiar with that

work, how near could you come to tellingj [where the

mouth is ? A. Within eight or ten feet.

Cross-Examination by Mr. Maloney.

Q. You are in the employ of the company, are you at

present ? A. Yes, sir.

Q. You were in the employ of the company at the

last time we tried this suit also, Mr. Haggart ?

A. Yes, sir.

Q. What were you doing that evening, working chute

16 1 A. Yes, sir.

Q. You were attending to what you were doing at

the time, your own work ? A. 1 was.

Q. You wasn't watching Whelan and Archie Mc-

Cormick '{
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A. I happened to be lookin_«j at that time.

Q. You looked around for what might happen ?

A. Yes, sir.

Q. Did you expect anything to happen ?

A. Lots of times there are boulders roll down the

bluff.

Q. You were looking out for yourself rather than for

them ? A. Yes, sir.

Q. Then you wasn't watching Whelan particularly,

were you ? A. No, sir.

Q. Not watching how their chute got along there,

were you ? A. No.

Q. As a matter of fact, you didn't know of your per-

sonal knowledge whether that jammed up there or not ?

A. I know for a fact that it could jam up.

Q. Do you know that it was* on that occasion, sir ?

A. Yes, I know it was.

Q. Did you go there and examine it ?

A. No, sir; that is my opinion.

Q. Do you know from examining it ?

A. Examining wdiat ?

Q. The chute.

A. I examined it after the accident.

Q. Where ? A. On top.

Q. You went up for the purpose of examining it, did

you ?

A. No ; when we w^ent up there we examined the

chute.

Q. At the time of the accident to what depth was

the chute covered with rock ? A. I couldn't say.

Q. About how much '(
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A. There was probably eight or ten feet of rock about

the chute.

Q. You say eit^ht or ten feet ; might there not have

been twenty-five or thirty feet ? A. No, not 25 or 30.

Q. Is that the chute next to the wall of the bench ?

A. Yes, sir.

Q. Does the rock coming down from the bench cover

that more 1 A. Yes, sir.

Q, Will you swear there was not fully twenty-five or

thirty feet of rock over the chute at that time ?

A. No, there was not 25 or 80.

Q. How much ?

A. I don't think more than eight or ten feet at the

lower side of the chute. On the slope there might be

more.

Q. At the lower side, how wide is the chute ?

A. I should judge about eight or ten feet wide at

the top.

Q. Now, then, if at the lower side of the chute there

was eight or ten feet of rock in depth, how much was

there at the upper ?

A. Well, there might be fifteen or twenty.

Q. Might be twenty-five or thirty feet, might there

not ?

A. Not right perpendicular from the chute ; of

course on the slope.

Q. There might have been that much ?

A. On the slope there might.

Q. Now then, that chute is ten feet wide you say,

about that ? A. Yes,

Q. How deep ?
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A. Between twenty and thirty feet.

Q. Now, then, eight or ten feet of rock at the lower

side ? A. About tliat.

Q. The upper sitle might be twenty-five or thirty

feet there, niiglit be ? A. Yes, sir.

Q. Do you mean to tell tliis jury that wouldn't

more tlian fill the tunnel ? A. Not all go in.

Q. That rock piled there would cave in, wouldn't it ?

A. I don't understand what you mean.

Q. Tliat amount of rock, eight or ten feet deep on

the lower side of the tunnel, or rather chute, and sloping

up to twenty-five or thirty feet against the bench,

wouldn't that more than fill the tunnel or chute ?

A. Yes, it would more than fill the tunnel, if it

reached down below.

Q. Answer, if that amount of rock on the surface

there, wouldn't that more than fill it ?

A, I don't think it would.

Q. You didn't go over and examine that chute, did

you, before the accident occurred ?

A. No, I wasn't working there,

Q. Who went with you afterwards ? A. All of us.

Q. Who are all of us ; who are they ?

A. Archie McCormick ; he came up, I believe.

Q. Would you swear he did ? Don't you know he

didn't? A. No, T don't know.

Q. You don't know that he did, do you ?

A. I wouldn't be positive that he did or not.

Q. Who else went up ?

A. The crowd working in there.

Q. Who is another one ?
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A. A fellow by the name of Charlie.

Q, Where is he '? A. I don't know where he is.

Q. Who else ?

A. I don't know the names of them.

Q. As a matter of fact, did anybody ^o up ?

A. Yes. sir.

Q. Yet they are all gone away ?

A. I don't know where they are.

Q. What did you state that Whelan was doing when

you saw him go down into the chute 1

A. Coming down off the slope.

Q. What did he have with him ?

A. A hammer and a pick.

Q. What position did he have the hammer in ?

A. In his hand.

Q. And the pick 1 A. In his hand, right hand.

Q. Now, as a matter of fact, at the time this accident

occurred, wasn't Whelan breaking rock ? A. No, sir.

Q. What was your object in looking at him ?

A. I didn't have any particular object.

Q. Just stood there to watch him ?

A. I was watching him.

Q, Watch him closely "?

A. I kept looking at him.

Q. Was there anytliing extraordinary that caused

you to look at him ?

A. I was looking at him when he went in the chute.

Q. Wasn't it the custom for the boss to notify you

when they went to draw 1 A. Yes, sir.

Q. What was the cause ofyour uneasiness, you knew

he would notify you? A. Yes, sir.
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Q. What made you uneasy ?

A. I didn't know when tliey might draw.

Q. He would be hkely to come and tell you, wouldn't

he ? A. Yes, sir.

Q. What made you keep looking at Whelan ?

A. Well, when we hear a noise we generally look

around to see the cause of it.

Q. There was a couple of Burleigh drills running there

wasn't there ? A. Yes, sir.

Q. What noise was it that caused you to look

around ?

A. They were drawing in the chute at that time.

Q. What time was it that Sam was around there ?

A. I couldn't state the time; he was there and

made a motion to come down.

Q. Come down where ?

A. Down off the chute to work lower down.

Q. That was what you understood by it ?

A. Yes, sir.

Q. You watched Sam ?

A. Yes, sir, when he came in we generally see him

come around.

Q. How far away was he from them when he

motioned to them ?

A. Maybe forty of fifty feet, maybe more or less.

Q. Did he say anything to them ?

A. I couldn't hear.

Q. You saw him after that again ?

A. No, he went in the tunnel and I didn't see him

any more.
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Q. You didn't see Sam go right up to these men

within a few feet of them ?

A. No, sir, he made a motion along the bottom of

the chute.

Q. The lower side of the chute ? A. Yes, sir.

Re-Direct Examination.

Q. Mr. Haggart; there is one thing I think you might

state to the jury so as not to mislead them; you have tes-

tified with Mr. Maloney about the rook being piled up;

now what was the rock backed up against on the upper

side, against the wall of the bench ?

A. Yes, sir, the slope.

Q. How far about from the wall ot the big pit to the

chute is it ? A. Right on the edge of it.

Q. The chute runs right down from the edge of the

pit. I mean the surface of the wall where the rock comes

down, with reference to that wall to the chute in distance

between the wall and the chute ?

A. The slope goes up from the top of the chute.

Q. You think the chute goes to the wall, close to it

;

and you think there might have been 20 or 25 feet of

rock there 1 A. Yes, sir.

Q. Now, at the time that you saw Finley and Mc-

Cormick and Whelan together, at the time he was mak-

ing the motion, were they below then at that time 'i

A. They were down at the lower side.

Q. Over the chute or below it ?

A. The lower side of the chute.

Q. That is the last time you saw Finley before the

accident happened ? A. Yes, sir.
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Q. You say you can liear the rock going down into

the cars ? A. Yes, sir.

Q. Did you know at that time that they were draw-

ing out of 17 ?

A. I didn't know exactly wliere they were drawing.

Q. (By the Court.) You knew they were drawing

from some of the chutes ? A. Yes, sir.

Re-Cross Examination.

Q. Wasn't Whelan and Archie there when you heard

that noise ? A. Yes, sir.

Q. You can't say whether they heard it or not ?

A. No, sir.

Q. You knew not what chute they were drawing ?

A. No, sir.

Testimony of Samuel A. Finley, witness in behalf of

the defendant, taken before W. R. Hoyt, United States

Commissioner, residing at Juneau, District of Alaska, in

pursuance of the foregoing stipulation, on December 28th,

1892, at 2 p. M. of that day.

Present : J. F. Maloney, Esq., attorney for plaintiff,

and Messrs. Delaney and Gamel, attorneys for the defend-

ant, by John S. Bugbee, their representative, also E. O.

Sylvester, appointed by said commissioner to take said

depositions in writing.

Samuel A. Finley, being first duly sworn and interro-

gated by the attorneys for the defendant on the direct

examination, testified as follows :

Q. State your name, age, residence and occupation ?

A. Samuel A. Finley ; 38 years of age ; residence,

Douglass Island, Alaska ; occupation, miner.
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Q. By whom have you been employed recently in

Alaska ?

A, The Alaska Treadwell Gold Mining Company.

Q. - How long have you been employed by said com-

pany. A. Since May or June, 1887.

Q. In what capacity were you first employed ?

A. Breaking rock, doing different jobs, striking hand

drills, worked in the drifts, on the cars—one day it would

be one job, the next day it would be a different job.

Q. How long have you been employed in the pit ?

A. I have been employed in the pit ever since I have

been there, but four years foreman in the pit or shift boss.

Q. How long have you been shift boss ?

A. About four years, little more or may be a little

less.

Q. What shift did you have charge of?

A. Night shift.

Q. Who was your immediate superior during that

employment ? A, Mr. Duncan was.

Q. All the time ?

A. I worked for Joe Farnsworth when he was fore-

man there ; then for George Blake ; then for Mr. Dun-

can.

Q. Under whom were you working from the first day

of November, 1891 ? A. Mr. Duncan.

Q. What was his position in the company ?

A. Head foreman.

Q. Was he head foreman of the whole mine and

works ? A. All the mining part of it.

Q. Was the head foreman having charge of the pit in

the month of November, 1891 ?
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A. Yes, sir ; he had charge of the pit.

Q. Who was immediately under him in authority in

that month ?

A. The day boss comes next to him.

Q. Wlio was the day boss in that month ?

A. I think that was Jack Scouse was the day boss

tlien.

Q. To whom did you report and from whom did you

receive your orders during that month ?

A. I received my orders from Mr. Duncan.

Q. Do you know what Mr, Duncan's duties and au-

thority as your superior officer were during that time ?

Objected to by counsel for the plaintiff on the grounds

that it is immaterial and irrelevant.

A. Yes, sir ; he was head foreman and looked after

everything.

Q. Did you as foreman ever hire or discharge or were

you ever authorized by anybody to hire or discharge the

workman under you ?

A. I couldn't discharge and I couldn't hire.

Q. Do you know the plaintiff in this action ?

A. Yes, sir.

Q. How long, if ever, was he employed upon the pit ?

A. I don't know, peihaps five or six months.

Q. Did you hire him ? A. No, sir.

Q. Did you ever discharge him ?

A. I never discharo^ed him.

Q. As foreman of the night shift, who was immedi-

ately under you ?

A. Everybody that worked there in the night shift.
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Q. What were all the men working under you en-

gaged in ?

A. Some were on the cars, some breaking rock, some

packing drills, some shoveling down in the drifts, some

working in the pit.

Q. What were your duties as foreman of the night

shift 1

A. To see that everybody that was there did their

work and fill the mill.

Q. What were the duties of the plaintiff under you

while you were foreman of the night shift '?

A. To do whatever I told him.

Q. What did he do under your directions generally ?

A. Break rock and shovel.

Q. To break rock and shovel ; for what purpose ?

A. To fill the mill and the chutes.

Q. How long had he been engaged in breaking rock

to fill the chutes ?

A. I suppose five or six months working at it.

Q. Was he familiar with the location of the chutes in

the pit during that time ? A. Well, I think he was.

Q. Do you remember the night of the accident com-

plained of in this action ? A. I forget the date.

Q. Do remember the occurrence ? A. Well.

Q. On that night before the accident, on what chute,

if any, had Mr. Whelan been breaking rock for ?

A. Seventeen.

Q. How many chutes were you operating on that

night ?

A. Haulino- from 16 and 15. Hadn't touched 17.

Q. On what chute did the accident occur 1
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A. Seventeen.

Q. By whose direction did the ])]aintift* break rock on

chute 17 ? A. Wliy, I tokl ])im.

Q. Who else broke rock on that chute with plaintiff

that night? A. Archie.

Q. Archie who ? A. Archie McCorniick.

Q. Did you draw chute 17 that night?

A. About half past eleven, twenty minutes to twelve,

somewhere in that neighborhood.

Q. Before drawing the chute what did you do ?

A. I called him and Archie both off the chute. Told

him not to go up there any more and he started down

and left his torch up there and I made him go back and

get it, and come down, both of them came down to the

bottom where I was at and I showed them where to

work.

Q. Where did you show them the place to work ?

A. Well, it must have been 12 or 15 feet away from

the chute.

Q. Was that a safe place for them to work in ?

A. Yes, sir.

Q. Did they go back to work at the place you pointed

for them ?

A. I went down there to call them off" and told the

chute boss to draw.

Q. Answer the question, did tliey go back to the

place appointed for them to work ?

A. They left that and started again over the top of

the chute.

Q. Did you see them leave the place and go to the

top of the chute.
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A, I didn't see thein, but they went up above it, it

must have been about thirty feet, and lie walked and

went right over it and it caved in with him,

Q. How do 3'ou know they did when you didn't see

them ?

A. Only what the men told me who was there, work-

ing right there.

Objected to by the attorney for the plaintiff on the

ground that it is hearsay evidence.

Q. What did you say to them or either of them before

they left the chute (

A. I told them not to oo near the chute thev was gfoino-

to draw there; there was nothing for them to do there

and to keep away from there.

Q. What did Mr. McCormick do then ?

A. He started back over the chute with him too.

And came very near going in himself

Q. What did the plaintiff' do when you told him you

were going to draw ?

A. He came down below and started to work at one

side and then I left him.

Q. How long was it after you notified them to come

down that you were about to draw the chute that you

did actually draw it ?

A. About twenty minutes, I guess.

Q. How long after you notified them that you were

going to draw was it before you left the pit ?

A. About twenty minutes, I guess.

Q. When you left the pit where did you go?

A. I went down and told them to draw, and then I



74 The Alaska Treadwell Gold Mining Co.,

went out to the dry-room to get some powder, to blast

boulders with just goin^ off at 12 o'clock.

Q. During that twenty minutes that you remained in

the pit after you notified them to come down from the

chute where did these men work ?

A. At the place I put them away off at one side.

Q. During that twenty minutes, or while you re-

mained on the pit did you see the plaintiff engaged in

work upon the chute or above it or so near to it as to be

in any danger ? A. No, sir,

Q. What kind of of a night was it ?

A. It was a kind of a cold night with a little wet

snow, frosty, I don't exactly remember the kind of a

night.

Q". Was the chute on which these men were working

artificially lighted ?

A. I don't remember whether there was a moon or

not. There was no electric light, only torches.

Q. Could you see them men while you were working

on this chute 1

A. Oh, yes, sir, I could see the whole of them in the

pit.

Q. Could you hear the voices of these men while they

were working ?

A. I could if they was talking, speaking to me.

Q. Could they have heard you equally as well ?

A. Oh, yes, sir.

Q. Did the plaintiff hear you call for him to come

down ofit'the chute? A. Yes, sir.

Q. How far off were you from plaintiff when you

called to him to come off the chute ?
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A. Within about two or three feet of him.

Q. When you notified the plaintiff to come down

from the chute, did he bring his tools with him ?

A. He brought his tools, but left his torch on top,

up above the chute. And I sent him back after it, and

he brought it down. And I showed him a place to work

away off on one side, and told him not to go up there

any more.

Q. Was the place where you put him to work a safe

place ? A. Yes, sir, it was.

Q. If he had remained at that time at work, would

he have fallen through the chute ? A. No, sir.

Q. Was the mouth or opening of the chute through

which he fell to be easily recognized by a man expe-

rienced in breaking rock for the chute ? A. Yes, sir.

Q. Did you at that time know where the mouth of

the chute was ?

A. Yes, sir, I knew where it was.

Q. Did plaintiff know where it was ?

A. I think he did. He was working around there

all the time at that time ; he knew where it was ; he

djdn't want to know where it was ; he was called off;

he worked in there five or six months around those

chutes.

Q. Was there any danger in working on chutes or

around them, except when the chute was being drawn ?

A. Not a bit.

Q. If the plaintiff had been careful in his work, or if

he had followed your directions, could the accident have

occurred ?
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Objected to by the plaintiffs counsel as suggestive

and leading.

A. No.

Q. Do you know whether or not the chute was in an

ordinary safe condition for drawing at the time you

notified them to come down from it ?

A. Yes, sir, perfectly safe.

On cross-examination by Mr. Maloney, witness testifies

as follows :

Q. Are you the same Sam Finley who testified at a

former trial of this cause ? A. Yes, sir.

Q. On or about the date of this accident, what jDosi-

tion did Mr. Duncan hold under the Alaska Treadwell

Gold Mining Company ? A. Head foreman.

Q. Who was the superintendent ?

A. Captain Mein was the superintendent.

Q. Was he there at the time of the accident ?

A. I don't know whether he was or not ?

Q. Who was the superintendent after Captain

Mein left?

A. Mr. Duncan, I think, has taken his place.

Q, From whom did you receive your orders '(

A. From the foreman.

Q. From what foreman ?

A. The day shift foreman when he was there ; he

got his orders from Mr. Duncan.

Q. Did you get any orders from Mr. Duncan ?

A. Yes, sir, when he was there ; and from the day

shift boss when he wasn't there.

Q. From whom did the men under you receive their

orders 1 A. From me.
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Q. Did they receive any orders from Mr. Duncan or

from the day shift boss ?

A. Not the working men ; they received their orders

from me.

Q. Was the plaintiff here, Whelan, one of the work-

ing men ? A. He was.

Q. How do you happen to know the duties and

authority of Mr. Duncan as superintendent or foreman ?

A. I don't know his duties -as superintendent. I

know he is a superintendent now, and he was a foreman

before.

Q. Did you, as foreman or shift boss, ever hire or

discharge any of the men under you ? A. No, sir.

Q. Did you hire Mr. Whelan ? A. No, sir.

Q. Did you ever discharge a man known as Red or

Brick-top, whom you saw at the last term of Court here ?

A. No, sir, I couldn't discharge him.

Q. Did you ever hire or discharge any man under

you there ? A. No, sir.

Q. Where were you when you called Archie Mc-

Cormick and Whelan from off the chute ?

A. I was right on the chute.

Q. How far from them ?

A. About thirty feet when I called to them.

Q. Did you so testify at the trial of this cause before ?

A . I did
;
yes.

Q. What did you say to them when you told them

to come down-?

A. I called them down off the chute, and to come

down where I was, and he left his torch up above. I

told him to go back and get it. He wasn't going to
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work any more—to coine off to one side to work. So he

got his torcli and came down, and I put him away off to

one side to work, and left him there. I told him I was

going to draw there ; there was nothing for him to do

there any more, and to come down off one side, and

they did so.

Q. About how f\ir was it to come down where you

were ?

A. They wasn't working at all then ; I had called

them down, and was right there with them.

Q. Did you so testify at the previous trial of this

cause ? A. I did testify.

Q. Did you so testify ?

Objected to by counsel for the defendant on the

grounds that the question is incompetent, and that the

witness must be shown the testimony taken at the trial

or asked that the truth of the facts then testified to by

him. A. I did, yes.

Q. About how wide is the opening or mouth of that

chute near where they were working ?

A. It is about six feet, I guess.

Q. Was the chute exposed to view or covered over 'i

A. The chute was full.

Q. Was it not covered over to a considerable depth

by rock and debris 'i

A. It w^as full, of course, with rock.

Q. Now, answer the question.

A. It was covered over with dirt or decayed rock

—

loose dirt.

Q. Could the mouth of the chute be seen ?
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A. You could see where the chute was at, but you

couldn't see the chute because it was full of dirt.

Q. Was not the ij^round for a considerable area around

the chute covered witli the same rock and debris ?

A. Just right around the chute was all,

Q. What was there in the appearance in the mouth

of the chute to distinguish it from other ground covered

with rock ?

A, Decayed loose rock—more like ashes.

Q. Was it not the same as the other rock around

the mouth of the chute ? A. No, sir.

Q. Did you testify at the last trial of this cause that

you motioned to the men to come down ?

A. I called them down, didn't motioned.

Q. Did you testify to that, yes or no '(

Objected to by counsel for defendant on the grounds

as mentioned in the last objection by him.

A. I don't think that I did.

Q. How long after you told them to come down did

the accident occur ?

A. Well, I called them down, and I had to go down

and tell the man below to draw ; he couldn't draw until

I went down and told him. Tliey dare not draw a chute

until they are told. About a half hour, twenty-five

minutes, or something like that after I told them, the

accident occurred.

Q. How long did you stay in the pit after telh'ng

them to come down ?

A. I don't know exactly how long—a few minutes

;

I had to go down and tell them to draw.
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Q. After telliiii^ tlieiii to come down, did you go

immediate!}^ and tell them to draw ?

A. I did after briiij^ing them oft' the chute.

Q. Where did you go after giving the order to

draw ?

A. I went to the dry-room to get powder.

Q. How long were you in the dry-room before the

accident occurred ?

A. Why, I was there a few minutes—long enough

to get powder and fuse, and started back. I could't tell

exactly how many minutes it was.

Q. Were you there a half an hour ? A. No.

Q. Did you state at the last trial of this cause that

you were not in the dry-room at all just previous to the

accident ?

A. No, I was out in the tunnel when the man came

running. I had powder and stuft, and was just starting

back to the pit again.

Q. What did McCormick or the plaintifT say when

you told them to come down that you were going to

draw ? A. They said all right.

Q. Which of them said all right ?

A. Both of them, I think ; both of them were stand-

ing together.

Q. Were the Burleighs drills running that night ?

A. I don't know^ whether they was or not. If they

did they was away up on top and wouldn't have made

any noise.

Q. Did 3'ou testify at the last trial of this cause that

when you called or motioned to the plaintiff" that he was

about thirty feet above you ?
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Objected to by the defendant on the same grounds last

stated.

A. No, I don't think he did.

Q. How was the nioutli or opening- of tlie chute to be.

recognized by a man experienced in the breaking of this

rock ?

A. The chutes is and can teh about the distance of

them. You have to punch tlieni down sometimes with a

drill or bar when they get stuck, so you have to know

exactly the place where they are.

Q. Is not the fact of the chute being full and covered

over the reason why you could not tell where the mouth

was ? A. No.

Q. Was the rock in the mouth of the chute about the

same as that surrounding it i

A. Yes, sir ; around the chute it was.

Q. How do you know that the plaintiff knew where

the mouth of the chutes was ?

A. He did't want to know where the mouth of it was

because he was taken away from the mouth of the chute ?

Q. Do you tliiidv tliat the plaintiff fell in purposely ?

A. Well, it looked a little careless on his part, as he

wanted to fall in after being brought away from it alto-

gether

Q. Was Archie McCormick near the mouth of the

chute when the accident occurred i

Objected to by defendant as immaterial and irrelevant

because witness was already testified that he was not

present when the accident occurred and had no personal

knowledge on the subject.

A. Well, I wasn't there when it occurred.
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Q. Did 3''oa know at tliu time you f^avc the order for

them to come down where tlic mouth of the chute was ?

A. Yes, sir.

Q. Did you so testify at the last trial of this cause ?

Objected to by defendant on the same grounds men-

tioned in the last objection.

A. I think I did.

On redirect examination by the defendant witness tes-

tifies as follows :

Q. When you testified in your cross-examination that

just previous to the accident that you were in the tunnel,

did you mean that you had just left the drying room with

your powder and fuse and had then gone to the tunnel,

or that you had gone directly from the pit to the tunnel ?

A. I was going from the dr3n'ng room up to the pit.

Q. Had you anything to do with the running of the

Burleigh drill ?

A. I had to see that they ran. I had charge of them.

(Signed:) S. A. FINDLEY.

United States of America,
^

District of Alaska, >ss.

Town of Juneau, j

I, W. R. Hoyt, a Commissioner of the United States,

residing at Juneau in the District of Alaska, do hereby

certify that under the stipulation hereto annexed Samuel

A. Fine/ley, a witness in behalf of the defendant in the

suit of Patrick Whelan vs. The Alaska Treadwell Gold

Mining Company, appeared before me at Juneau on De-

cember 28th, 1892, and on and between the hours of ten

A. M. and five p. m. of said day his following deposition
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was taken before me and reduced to writing by E. O. Syl-

vester, a disinterested party, in my presence and under

my direction ; that boforc proceeding to tlie examination

of said witness he was by me duly sworn to tell the truth,

the whole truth and and nothing but the trutli ; that when

completed, said deposition was read to said witness and

by him subscribed.

In witness whereof, I have hereunto set my hand and

affixed my official seal as such United States Commis-

sioner this 28th day of December, in the year of our

Lord one thousand eight hundred and ninety-two.

(Seal.) W. R. Hoyt,

United States Commissioner.

Archie McCormick, recalled on behalf of the defendant,

and examined by Mr. Delaney, testified as foll'ows :

Q. How long did you work that night, all night ?

A. No, sir, I didn't; I worked until about 20 minutes

to twelve.

Q. Where did you go ?

A. After the accident I went down to the boarding

house.

Q. Have any talk down there about it ?

A. No, sir.

Q. Have any talk that night with anybody about

the accident ? A. No, sir.

Q. Mr. McCormick, don't you remember of having a

conversation with Collins about the accident that night?

A. No, sir, I did not.

Q. Don't you remember of explaining to him in the

boardinir house how the accident occurred ?
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A. No, I don't reiiiembor anything of the kind.

Q. Don't remember of telhng him that Finley ordered

you down ? A. No, sir, I do not.

Cross-Examination by Mr. Maloney.

Q. Do you remember of teHing Aims on tlie evening

after tlic accident that Finley didn't order you down ?

A. No, sir, I don't remember it.

Robert Curnow, called on behalf of the defendant, be-

ing first duly sworn testifies as follows : Examined by

Mr. Delaney.

Q. What is your business Mr. Curnow ?

A. Foreman of the Treadwell mine.

Q. How long have you been in that capacity ?

A. Since November, 1891.

Q. Just a little before the accident ?

A. Had just taken charge, sir.

Q. A few days before ? A. Yes, sir,

Q. Do you know the different departments that are

engaged with the operation of that mine ? A. Yes, sir.

Q. I wish you would state to the jury what the

system is of running the mill and the mine and was at

that time ?

A. Well, the mine and the mill and the chlorination

works are under different foreman, I am at the mine, I

have nothing to do with either one of the other depart-

ments.

Q. And the whole under what ?

A. Under the general manager.

Q. Was Mr. Duncan the general manager at that

time 1
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A. Yes, sir, Mr. Dancaii had just taken the Gen-

eral Managership and I had just taken his place.

Q. So you went into his shoes? A. Yes, sir.

Q. Now in cojiiiection with that department, that

pit, who is in charge of the men ? A. I am sir.

Q. Who discharged them ? A. I did.

Q. What, if any authority, have any of the men

under you to hire and discharge men, explain what there

is about this boss business ?

A. Of course there is three or four; there are three

shift bosses on the da}'^ shift and one at niglit, all of

which I hire and discharge as it suits me.

Q. Well, these men, how do they get their authority,

from you ?

A. Yes, sir, I hire them or discharge them as it

suits me.

Q. If you have a common laborer and want to pro-

mote him you promote him ? A. Yes, sir.

Q. They have no relation with the general manager

of the company except through you ?

Counsel for the plaintiff objected to tlie above question

as leading.

Q. What is the arrangement between them and the

general manager of the Company ?

A. Nothing to do whatever, I run the men, and if I

don't run it to suit the general manager I have to

answer to him.

Q. Who employs you ?

A. Well, Mr. Duncan employs me ; when I took

charge of the mill I was under him. I was employed

with his consent.
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Q. Who employed you ?

A, Captain Meiu. He recommended me to Mr.

Duncan, and immediately I took charge, of course, I was

under hiui.

Cross-Examination by Mr. Maloney.

Q. Who was superintendent over there on the 23rd

of November, 1891 ? A. Mr. Duncan, sir.

Q. Were you under him at that time ?

A. Yes, sir.

Q. In what capacity ?

A. As foreman of the mine,

Q. When did you become foreman of the mine ?

A. On the 7th day of November.

Q. Did you hire Whelan here '( A. No, sir.

Q. Do you hire any of the men there ?

A. Yes, sir.

Q. Were you there when Whelan was hired ?

A. No, sir.

Q. You don't know whether Sam Finley hired him

or not ? A. I do not, sir,

Q. Do you know whether Sam Finley ever hired or

discharged men there 1

A. No, sir ; not after I was foreman.

Q. Do you know whether Sam Finley hired or dis-

charged men there ?

A. He certainly couldn't discharge anybody ; he

didn't have the time.

Q. Did you ever know of him discharging a man by

the name of Dan SulUvan ? A. No, sir,

Q. You say that Sam Finley couldn't discharge for

the reason he didn't have time ?
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A. No, sir ; three men kcej) time—Finley and two

others.

Q. Do you know of his telhnac men to o-o and gret

their time, which is equivalent to a discharge ?

A. No, if he wanted to discharge a man, he reported

to me.

Q. Were you present last term of Court.

A. Yes, sir.

Q. Do you know a man by the name of Anderson

testifying that he was discharged over there by Finley ?

A. Yes, sir.

Q, Do you know anything about that ?

A. No, sir, I do not know.

Q. Did you ever know of his discharging a fellow

known as the Big Austrian ?

A. No, sir, I never knew a man by that name.

Q. As a matter of fact, you don't know whether

Finley has hired or discharged men or not ?

A. No, sir.

Q. These men under Finley, from whom do they

get their wages ? A. At the office.

Q. When these men went to work on the chute,

did you or Mr. Duncan look after their wages ?

A. No, sir.

Q. Their wages came through Finley ? A. Yes, sir.

Q. You say now, that mine is divided into different

departments. Each department has its own boss or

foreman ? A. Yes, sir.

Q. Did you take each man up and explain to him the

rules of the concern over there ? A. No, sir.
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Q. Now, when you hire a man, do 3'ou tell them the

rules of" that concern there ? A. No, sh-.

Q. Have you <^ot any rules posted up there to give

the men notice as to what the rules are about that

place ? A. No, sir.

Ke-direct Examination.

Q. Any explanation you desire to make, now do so.

A. All the explanation I wish to make is, of course,

I couldn't tell any more than by implication anything

about what he did before what I worked there. I exer-

cise the same authority over the night boss as I do

anything else. If I choose to discharge him, I do so

M^ithout giving any reason for my action.

Robert Duncan, called on behalf of the defendant, be-

ing first duly sworn and examined by Mr. Delaney, in

chief testified as follows :

Q. Mr. Duncan, you are now the general manager of

the defendant company ? A. Yes, sir.

Q. You were formerly tlie foreman of the mine ?

A. Yes, sir.

Q. Who was the superintendent at that time ?

A. Mr. Meins.

Q. You heard the testimony of Mr. Curnow 1

A. Yes, sir.

Q. Is that substantially true as to tiie management

of the property generally ? A. Yes, sir.

Q, Did Mr. Finley while you were foreman in the

mine have any authoritv to hire or discharoe men ?

A. No, sir.

Q. Who did that ? A. I did.
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Cross-Examination by Mr. Maloney.

Q. Do you know whether he did hire men ?

A. I know he did not hire men.

Q. Do you know whether he hired Whelan or not ?

A. No, sir; I liired him.

Q. You swear to that ? A. Yes, sir.

Q. Do you know whether he discharged men or not ?

A, Might have.

Q. Did you swear, Mr. Duncan, at tlie last term of

Court, that you hired Whelan ? A. I don't remember.

Q. Do you remember the circumstances of hiring

him ? A. No, sir ; I do not.

Q. As a matter of fact, you don't remember whether

you hired Whelan or not
;

you didn't claim that you

hired Whelan at the last term of Court ?

A. No, sir ; but I should like to say that he was

hired at the time I was foreman there, and I think I must

have hired him.

Q. Did you ever know of him discharging a man

there ? A. No, sir.

Q. Would you swear he never did ? A. No, sir,

Q. From whom did the men under Finley take their

orders?

A, Those under him took their orders from him.

Q. You never went down there and gave orders what

to do to the men under Fiidey ? A. No, sir.

The defendant having no further evidence to offer in its

behalf rested.

The plaintiff, in order to rebut the evidence offered on

behalf of the defendant and to further maintain the issues

on his behalf, offered the following evidence in his behalf:
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R. S. Amos, called on behalf of the plaintiff in rebuttal,

being first duly sworn and examined by Mr. Maloney,

testified as follows :

Q. Where were you along about the 23rd of Novem-

ber, 1891 ? A. Working for the Treadwell Company

Q. How long were you in the employ of the com-

pany there ? A. Sixteen months and six days.

Q. W^liere were you on the evening of the 23rd of

November when this accident occurred ?

A. I was in the dry room at the time it occurred ; I

was taking cars off and running them into the mill.

Q. How long were you in the dry room 1

A. I guess I was in there about two hours.

Q. Do you knov/ Sam Finley, or did you know him ?

A. Yes.

Q. State if you saw him that evening ? A, I did.

Q, Where did you see him ?

A. I saw him in the dry room.

Q. At what time did you see him there?

A. As near as I can tell, 10 o'clock when he came in

there; I didn't pull out a watch to sec, but judge as to

the time.

Q. How long did he remain tlicre ?

A. To ;il)out t\v<'iitv-fiv(> minutes of twelve.

(}. I)ini!i^- flint time (lid von stay in there most ot

the time ?

A. Yes, I loft a])out two oi' three minutes before he

did.

Q. You left before he did ?

A. Yes, two or three minutes, I had run a car into

the mill and came out.



vs. Patrick Whelan, 91

Q. From the time he came in, about 10 o'clock until

about 25 minutes of 12, did he stay in there all the time?

A. Yes, sir.

Q. When did you first hear of tlie accident ?

A. I didn't hear of it until they brought the man out

of the tunnel.

Q. Where was Sam then ?

A. I couldn't say, only from hearsay.

Q. How long after the tunnel or after Sam left tlie

tunnel was it that you saw them bring Whelan out 1

A. About two or three minutes I saw them carrying

this man out.

Q. As I understand, you testified from about 10

o'clock to twenty-five minutes of 12, Sam was in the dry-

room ?

A. As near as I can tell about 25 minutes to twelve.

Q. You worked there about 16 months ?

A. Sixteen months and six days.

Q. Do you know of Finley hiring or discharging men ?

A. I know of his discharging one man; I know of liis

discharging two men; one I saw and one he told me of.

Q. Was the man known as the *'Big Austrian" one

of them ?

A. Yes, he told me of tliat and the other I seen him

discharge, I was in the dry room when he discharged

him.

Cross-Examination by Mr. Delaney.

Q. I believe you got discharged too, didn't you ?

A. Yes, sir.

Q. Who discharged you, Curnow ? A. Yes,

Q. Finley didn't discharge you ?
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A. Finley wasn't there to discharge me.

Q. Which one of these men was it that you say you

saw Finley discharge ?

A. I saw him discharge a man they call Charlie, 1

don't know his name.

Q. How long ago ?

A. I couldn't tell you, along in December or January.

Q. What year? A. '91.

Q. This accident happened in November '91, when

was it in reference to that ?

A. About that; December or January after that.

Q. What did the fellow say to Finley when you say

you discharged him ?

A. He didn't want to carry drills.

Q. What did Finley say to him ?

A. He had no use for him, for him to go home.

Q. What did he do ? A. Went home.

Q. Finley give him his time ?

Q. You don't know whether he got his time from

anybody except Sam or not ?

A. No, sir, I couldn't say.

Q. Who was the man Finley told you he discharged 1

A. One they call the "Big Austrian."

Q. What did he tell you about that ?

A. He said he didn't want him and has discharged

him.

Q. Did Finley say that he had given him his time 1

A. No, sir, he said he didn't give him his time, only

discharged him.

Q, Where did he go to get his pay ?

A. To Corbus, I guess.
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Q. Who gave you your time; was you told how much

you were entitled to draw ?

A, Curnow gave me an order to Mr. Corbus.

Q. You got the order from Curnow ?

A, T went and got an order to pay to such a time.

Q. You say you worked altogether six months and

six days ? A. Sixteen months.

Q. The night of the accident you were in the dry-

room from 10 o'clock to twenty-five minutes of 12 ?

A. I was from about 10 o'clock.

Q. What time did you go to work ?

A. About seven o'clock.

Q. How much of the time were you in there ?

A. I couldn't say, I only handled five cars; I believe

I was in there about two-thirds of the time.

Q. What time did you say you went to work ?

A. Seven o'clock.

Q. Then you were from seven o'clock until midnight

in the dry room two-thirds of the time ?

A. Twenty after supper and five before.

Q. After supper you mean 12 o'clock supper, mid-

night ? A. Yes, sir.

Q. Sam had been there about tw^o hours with you ?

A. As near as I can tell, about ten o'clock.

Q. Didn't go out at all ; stayed around the dry room'?

A. Yes, sir.

Q. Stayed there all the while ? A. Yes, sir.

Q. Where did they carry him from ?

A. Out of the shift.

Q. There was only five carloads before midnight that

night ? A. Yes, sir.



94 The Alaska Treadwell Gold Mining Co.,

Q. How long liave you known Sam Finley ?

A. I worked under him eight shifts.

Q. Do you remember who hired you '?

A. Well, I will explain to you. I went over and

asked for a job ;
I asked Mr. Duncan and he sent me to

Sam Finley ; that was on Sunday the 13, and he said he

was full> and I kept going until the next Sunday, and

Sam hired me and sent me to Mr. Duncan to get the

order for the boarding house.

Q. You couldn't get in on Sam's order ?

A. No, sir ; had to get an order to the boarding

house.

Q. What were you doing around the dry room that

night ? A. Keeping warm.

Q, Talk any with Sam ?

A. Yes, 1 talked with him.

Q. Any of the other boys there ? A. Yes, sir.

Q. How many? A. Well, Mr. Hall was in there.

Q. Where is he now ? A. He is the engineer.

Q. This dry room is off the engine room, isn't it ?

A. Not far.

Q. Anybody else besides Hall there ?

A. I couldn't say ; I don't think there was.

Q. You and Sam were taking a kind of night off,

wasn't you ? A. Yes, sir.

Re-direct Examination by Mr. Maloney.

Q. You testified at the last term of Court on this

case ? A. Yes, sir.

Q. You were not discharged then, were you ?

A. No, sir ; and I wasn't discharged on account ot

of my work, either.



vs. Patrick Whelan. 95

Patrick Whelan, recalled on behalf of the plaintiff, ex-

amined by Mr. Maloney.

Q. You heard the deposition of Finley read where he

stated he called you down and he was within two or three

feet of you ; state if that was true ? A. No, sir.

Q. State if he called you down at all after puttini^

you to work there that ovening, or motioned to you, or

anything else ? A, No, sir.

Q. Now, Whelan, you heard the witness Haggart

testify he could hear the rock going into the cars
;
you

said you were working on that chute that evening?

A. I was working on it,

Q. Could you hear any of this falling rock going into

the cars A, No, sir.

Q. About this being januned up, Whelan ; what were

you doing at the time the accident occurred ?

A. I was breaking rock.

Q. Did you carry your pick and shovel and go down

off the pit ?

A. I w'as going to break a rock, and just as I lifted

the hammer I went through,

Cross-Exaa[inati()n nv Mr. Dklankv.

(}. Mr. W'hclnn, ynu licard M i\ McConiilcl'v (csliiy,

didn't you ' A. Yes, sir.

(^. I )o \'()ii I'cfiillcch of I*'iiil('\- coniiiiL^' u]i aiui iiiolidn-

iiig to \-()u io coini' down n(]' the pile of lock.^ ;iii(l shnw

you where to work i

A. No, sir.

Q, Mr. McCormick is mistaken about that?

A. I never seen Finley.
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Q. McCormick is mistaken ?

A. I didn't see hini motion.

Q. You didn't go down with McCormick ?

A. I worked all around, I might liave come down.

Q. Did you go down on the lower side of the chute

witli Mr. McCormick ?

A. I broke rock there, probably I did go down,

Q. McCormick is mistaken ?

A. He didn't motion to me.

Q. McCormick is mistaken ?

A. I didn't see him motion.

Q. Did he motion at all ?

A. No, sir, I didn't see him.

Q. Wasn't around there at all ?

A. Well, I didn't see him there.

Q. McCormick must be mistaken if he saw him there?

A. I never exchanged a word with him.

Q. Never seen him, never heard him, he never came

up on that chute at all after that; McCormick is niistaken

when he says he saw motioning ?

A. I never seen him.

Archie McCormick, called on behalf of the plaintiff,

examined by Mr. Maloney, and testified as follows :

Q. How far from you was Sam Finlay when he mo-

tioned to you to come off the chute ?

A. About 60 feet.

Q. Did he say anj^thing to you at that time ?

A. He made a remark to come down and break some

rock ; I was nearer to him than Whelan.
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Cross Examination by Mr. Delaney.

Q. You say now he made a remark to come down and

break some rock ? A. Yes ; to break some coarse rock.

Q. You went down? A. Yes, sir.

Q. And Whelan went down ?

A. He went down a short way.

Q. What time of night was that?

A. That would be about ten o'clock.

Q. Do you recollect whether or not you heard the

rock going into the train below ?

A. No, sir; I never heard it.

Q. At any time ?

A. No, sir; too much noise there; too many ma-

chines Qfoinof.

By Mr. Delaney : Now, if the Court please, I desire

to ask the witness this question : If, after the accident, at

the boarduig housti he didn't state to Mr. Collins in an-

swer to a question from Collins asked him as to how the

accident happened that he couldn't understand it
; that

he didn't see how Whelan got in there, as Finley had or-

dered him, Whelan and this witness to come down off

the chute ?

Counsel for the plaintiff objected to counsel for the de-

fendant asking the question which he has just stated on

the grounds and for the reason that the same is not proper

cross-examination.

By the Court : This witness was introduced here as a

witness for the defense ; he was examined on his direct

examination and then turned over to the plaintiff for

cross-examination ; the plaintiff examined him, and he

was told to get off the stand. Now the plaintiff calls him



98 Thk Alaska Trkadwell Gold Mining Co.,

back lioie, and in that way makes him his witness for this

particular purpose ; he asked him now what was said up

tliere by Fiiiley, and now you asked him whether he

didn't make some statement which would be contradictory

that that at another time.

By Mr. Delaney : The question covers the same even-

ing, but after the accident happened ; locating the time

and place, the boarding house ; if he didn't make the

statement asked him.

By the Court : I think 3^ou can do that ; it would tend

to dispute that, I think ; he can answer the question.

Counsel for the plaintiff then and there duly excepted

to the ruling of the Court.

A. No, I didn't make any such remark.

The plaintiff having no further evidence to offer in re-

buttal rested.

Thereupon the defendant, in order to rebut some parts

of the evidence of plaintiff's rebuttal :

William Collins, called on behalf of the defendant in

rebuttal, being first duly sworn and examined by Mr.

Delaney, testified as follows :

Q. Do you know the last witness Archie McCormick ?

A. Yes, sir.

Q. Were you at the boarding house of the Treadwell

mill when Whelan got hurt ? A. Yes, sir.

Q. Did you have any conversation with McCormick

immediately after the accident at the boarding house ?

A. Not quite immediately after the accident.

Q. The same night 1 A. Yes, sir.

Q. State what it was ?
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A. I asked Archie how he got hurt, and he said he

went through the shaft
; 1 asked him how, was he stand-

ing on top, and he said yes, Sam warned us; he said, I

came down and brought my tools, but Whelan still stayed

up there, and the next thing I saw he went out of sight

and the only way to get him out was to run him through

the chute.

Cross-Examination by Mr. Maloney.

Q. You remember that pretty distinctly ? You camp

with the Tread well people, do you not ? A. Yes, sir.

Q. You say that Archie told you that he himself

came down off the chute ? A. Yes, sir.

Q. Whelan stayed there ?

A. He said Whelan was on the chute.

Q. He said Sam told Whelan to come down ?

A. He said Sam told him. He said I came down

and brought my tools and went back for a torch and

Whelan still stayed there, is the way he told me. He
said I don't know what Whelan was doing there.

Q. You testified at the last term of the Court on

this case ? A. I did.

Q. Did he mention Whelan 's name with that notice

to come down ? A. He didn't sa}'.

Q. Didn't mention. Whelan's name ?

A. No, sir. In giving me the account of the accident

that is the way he mentioned it to me.

Counsel for the defendant announced that he had no

further evidence to offer in rebuttal and therefore rested

his case in rebuttal.

By Mr. Delaney : Now I desire to ask the Court to

make the following' motion. The defendant ?u)w
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moves the Court to direct a verdict for tlie defendant

on the grounds : First : That it appears from the tes-

timony that tlie negligence, if any, which caused the

accident to the plaintiff and tlie consequent injuries are

the result of the negligence of a co-employee, or fellow

workman, Sam Finley, for which the defendant is not

liable.

Second : That it appears from the testimony that the

plaintiff contributed to the accident himself by carelesly

and negligently walking over the top or mouth of the

chute after he had warning that rock was to be drawn

from there.

By the Court : The first proposition involves the same

question that I passed upon the motion made before the

introduction of the defendant's evidence. As to the

second proposition, I think that is a question of evidence

as to the contributory negligence that ought to be left to

the jury and I will therefore overrule the motion.

Counsel for the defendant then and there duly excepted

to the ruling of the Court.

Counsel for defendant then requested the Court to

direct the jury to find a special verdict upon the issues

herein and to find upon particular questions of fact to be

stated in writing.

The Court refused to so direct the jury to which ruling

counsel for defendant then and there excepted.

Counsel for defendant then requested the Court to give

to the jury the following instructions.

2d. " To make the defendant liable in this case for

the injury received by the plaintiff, the evidence must

satisfy you that the defendant was quilty of negligence
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causing- the injiuT to plaintiff, and if" 3'ou find from the

evidence that the company, by its general manager or by

the superintendent of the mine under him directed any

one of the employes or workmen of defendant to notify

the men working about the chute in the pit whenever

rock was to be drawn from the chute into the train and

and that this was a standinof rtde of the defendant com-

pany, then your verdict must be for the defendant, whether

such employee gave the notice and carried out the rule or

not as in that case the negligence of such employee in not

giving the notice would not be the negligence of the de-

fendant."

(Here the Court modified said request by inserting the

words ''unless you also find from the evidence that the

defendant was guilty of gross negligence in employing as

such workmen or employees unsuitable, unskilled and

unreliable persons.")

The Court refused to give the said instructions except

as so modified and did give the same as modified to

which refusal and modified instructions defendant then

and there excepted.

Counsel for defendant then requested the Court to in-

struct the jury as follows :

3d. " The master is never liable for injuries received

by a workman in its employ if the mjuries were the result

of any negligence on the part of the person injured. This

is what tfie law calls contributory negligence and if you

find from the evidence that the accident wliich caused the

plaintiff's injuries was in any manner the result of a want

of ordinary care on the part of the plaintiff to avoid the

accident and escape thedanger the plaintiff cannot recover



102 The Alaska Treadwell Gold Mining Co.,

aticl your verdict must bo for the defendant." (Here the

Court modified such request by inserting the words

'unless you also find from the evidence that the defen-

dant was guilty of gross negligence and plaintiff's negli-

gence was slight.")

The Court refused to give the said instructions except

as modified, to which refusal defendant then and there

excepted.

Counsel for defendant then requested the Court to in-

struct the jury as follows :

4th. "If you find from the evidence that any portion

of the rock had been drawn from chute 17 before the

accident happpened; and that a bridge had formed over

the top of the chute, with a hollow underneath by the

lower rock having been drawn out ; and that over the

mouth of the chute having become bound or lodged so as

to form a shell over the top, and that while plaintiff was

upon the same it broke and caved in, drawing plaintiff

into the chute, whereby he received the injuries com-

plained of, the plaintiff cannot recover as such a condition

was no fault of the defendant."

The Court refused to instruct the jury, to which ruling

or refusal the counsel for defendant then and there ex-

cepted.

Counsel for defendant then requested the Court to in-

struct the jury as follows :

5th. "If you should find that Finley's negligence con-

tributed to the accident then unless you also find that

defendant neglected to use ordinary care in the selection

of Finley, it is not liable."

The Court refused to give such instructions, except as
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iiiodified by adding the folluwitig words, viz.; "Unless you

also find Finley was a vice-principal or agent of the com-

pany," and thereupon gave such instructions as modified.

To which refusal and instructions counsel for defendant

then and there excepted.

The Court then charged the jury as follows :

Gentlemen of the Jury : In delivering its cliarge, the

Court is required to state to you all matters of law which

it thinks necessary for your information in giving your

verdict, but it cannot present the facts of the case, for you

are the exclusive judges of all questions of fact. Never-

theless, you must receive as law what is laid down as such

by the Court.

You mav, after hearino- the charo-e, either decide in

the jury box or retire for deliberation ; and after you have

retired for deliberation if you desire to be informed on any

point of law arising in the case, you may require the

officer having you in charge to conduct you into Court,

when the information will be given to you.

While you are absent deliberating on your verdict, al-

though the Court may adjourn from time to time in

respect to other business, it is nevertheless o[)on for every

purpose connected with this case until your verdict is

rendered or you are discharged.

When 3^ou have agreed upon your verdict you will be

conducted into Court by the officer having you in charge.

Your verdict must be in writing, and the proper blank

forms to be used will be furnished to you.

You are instructed generally that you are the judges

of the effect or value of evidence, but your judgment is



104 The Alaska Treadwell Gold Minincj Co.,

not arbitrary and must be exercised with le<^al discretion

and in subordination to tlie rules of evidence.

The issues in a case are made and presented for trial

by the pleadings. In this case the complaint alleges that

the plaintiff on a certain day, while engaged as a laborer

in defendant's mine at Douglas Island in this District,

was severely and permanently injured by being drawn

down through the chute from the ore pit when the draw

in the tunnel below was opened to load the cars used in

conveying the ore to the mill, and that this accident was

caused without negligence on the part of plaintiff, but by

the negligence of defendant. The answers admits that

the accident occurred, but denies that plaintiff was injured

so severely as charged or that his injuries were or are of

a permanent character. It also sets up allegations ex-

plaining how the accident occurred ; that the defendant

was not guilty of any negligence in the matter, and charg-

ing what is termed contributory negligence on the part

of plaintiff as the cause of his said injuries. These are

substantially the issues to be tried and determined by you

now. The defendant is a corporation, and therefore could

not be there physically, and, if liable at all, the liability

comes from its being represented by some person who at

the time had power and authority under the law to repre-

sent and bind it by his acts or omissions, and that through

the negligence or want of skill of this person this plain-

tiff was injured througli no fault of his own or negligence

on his part contributing to the injury.

If you believe from the evidence that the person who

was in charge of the pit when plaintiff was at work at the

time of the accident was only a fellow servant or co-
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laborer, then if this person was guilty of negligence in not

notifying plaintiff of the intention to make the draw of

ore it is only the neo;ligence of a fellow servant and the

defendant cannot be held liable, for when a laborer ac-

cepts employment in a certain position for a definite fiKed

price for his services he assumes all the ordinary risks

and hazards of that position, including the negligence of

his co-laborers there.

If you find from the evidence that the defendant com-

pany had an established rule which required due notice

to be given to the workmen in the pits each time before

the draw of the ore into tlie cars below was made, and

this notice was not given through the negligence of

plaintiff's co-laborer, then the defendant is not liable un-

less you also find that the defendant was guilty of negli-

gence in employing as such co-laborer an unsuitable, un-

skilled and unreliable person.

Whether the defendant company had any such rules or

not, if Finley or any other person notified plaintiff in any

way that they were going to open the draw below, or if

he took plaintiff away from the opening of the pit and put

him in another place to work, and plaintiff, after being so

notified or taken to another place to work, stayed at or

near the mouth or draw of the pit or returned there on

his own account and was then injured, he was guilty of

carelessness or negligence, and the defendant is not

liable.

An employee, when he voluntarily enters into a con-

tract of services to do a specified work for a certain com-

pensation thereby accepts the ordinary risks and perils

incident to doing the work, including those arising from
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tlie neglij^ence of his fellow servants ; but it is the duty

of his employer to provide a reasonably safe place to work,

to supply reasonably safe machinery or other instru-

ments for use of his servants, and make such rules and

regulations as ordinary care and prudence would require

for their safety at their work.

In this kind of a case the burden of proof of the alle-

gations of the complaint is upon the plaintiff, and he must

satisfy you by a preponderance of the testimony of the

material allegations thereof before you can find for him

in any sum.

A person or a corporation engaged in business is not

liable for every injury received by persons in their em-

ployment. If tliis was not so, then it would be entirely

too hazardous for any responsible person or corporation

to engage in business requiring servants or employees.

A man who enofa^jfes in business for himself assumes the

risk of the business, and an employer is only required to

furnish reasonable safe machinery and make reasonable

rules and regulations to insure the safet}^ of his em-

ployees.

If you believe from the evidence that Finley took or

motioned the plaintiff away from the chute where the

accident happened, to make a draw, and then the plaintiff"

voluntarily went back near the chute and was then drawn

through it and injured the defendant company is not

hable, for if he went back then without orders and volun-

tarily, he was guilty of contributory neglect in going back

after being ordered away. The mine or pit boss would

not be required to stay there and prevent him from going

b^clv to the chute,
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The burden of proof to establish contributory negh-

gence by plaintifl' is upon the defendant; that

is, the burden of proof is changed here, for while

the plaintiff in order to recover nuist prove injury occa-

sioned by the negligence of the defendant by a preponder-

ance of evidence, yet his right to recover may be defeated

by proof on the part of the defendant that the plaintiff

by his own fault and negligence contributed to bringing

about the injury complained of, but such fault or negli-

gence must be established by the preponderance of evi-

dence.

The terms neglect, negligence, negligent and negli-

gently, when so employed, emport a want of such atten-

tion to the nature or probable consequences of the act or

omission referred to as a prudent man ordinarily bestows

in acting in his own concerns.

In this case the plaintiff alleges negligence on the part

of the defendant through its servants, and before he can

recover he must prove the negligence by a preponderance

of the evidence.

You are instructed that the plaintiff was bound to ex-

ercise all reasonable care and prudence in pursuing his

labors for the defendant, for if you believe from the evi-

dence that he did not exercise such reasonable care and

prudence, but for want thereof contributed directly to the

injury complained of^ then you cannot find for him unless

you also find from the evidence that defendant was guilty

of gross negligence and plaintiff's negligence was slight.

If you find for the plaintiff you may bring in a verdict

for any sum which from the evidence you agree upon from

the smallest sum up to the amount claimed in the complaint,
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but if you find for the defendant your verdict must be a

general one for him. The proper forms for each side will

be given to you.

The Court also instructed the jury at the request of

the plaintiff as follows :

1st. "The jury is instructed that the true test is

whether the person in question is employed to do any of

the duties of the master ; if so he cannot be regarded as

the fellow-servant, but is the representative of the mas-

ter, and any negligence on his p.xrt is the performance of

the duty thus delegated to him must be regarded as the

negligence of the master."

To which instructions the Court of its own motion

added the words following :o
" You have heard the testimony as to Flndlays author-

ity and duties, and whether or not he had any power to

employ men or discharge them, or whether he simply

acted under another man who had the same power over

him that was exercised over other laborers."

The Court at the request of the plaintiff further in-

structed the jury as follows :

2d. " The jury are instructed, that the defendant hav-

ing alleged contributory negligence on the part of the

plaintiff, it must be established by a preponderance of evi-

dence to warrant the jury in finding for the defendant."

The Court at the request of plaintiff further in-

structed the jury as follows :

" Tiie jury are instructed that the plaintiff's contribu-

tory negligence cannot exonerate defendant and bar

plaintiff's recovery when the defendant might by the ex-

ercise of reasonable care and prudence have avoided the

consequence."
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The jury thereupon retired in charge of the baihff, and

returned with the followiiiof verdict

:

[Title of Court and Cause.]

We, the jury in tlie above entitled cause, duly impan-

eled and sworn, find for the plaintiff, and assess his dam-

age at ($2,950.00) two thousand nine hundred and fifty

dollars.

Andrew P. Kashevaroff, Foreman,

To which verdict the counsel for defendant then and

there excepted on . the grounds that the damages were

excessive ; that it appeared to have been given under the

influence of passion and prejudice ; and that the evidence

was insufficient to justify it.

Thereafter and within the time allowed by law counsel

for defendant filed and served its notice of motion for a

new t)ial as follows

:

In the United States District Court,

District of Alaska.

Patrick Whelan,

Plaintiff",

vs.

The Alaska Treadwell Gold(

Mining Company,

Defendant.

To the Plaintiff and John F. Maloney, Esq., his

counsel

:

Take notice that at the opening of the court at two

o'clock in tiie afternoon of this day, or as soon thereafter

as counsel can be heard, at the courtroom of the Court of

Juneau, the defendant will move that the verdict rendered
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herein be set aside and a new trial granted for the follow-

ing causes materially affecting the substantial rights of

the defendaiit.

1st. Excessive damages appearing to have been given

under the influence of passion or prejudice.

2nd. Insufficiency of the evidence to justify the ver-

dict.

3rd. Errors in law occurring at the trial and excepted

to by the defendant.

Said motion will be based upon the pleadings, papers

and records herein, and upon a bill of exceptions to be

hereafter prepared and filed.

Dated Juneau, June 17th, 1893.

A. K. Delaney,

John S. Bugbee,

John G. Heid,

Attorneys for Defendant.

And because the matters and causes alleged for grant-

ing said motion do not appear of record herein the de-

fendant has v.'ithin the time allowed by law prepared

tliis his statement and bill of exceptions on such motion

for new trial as well as on appeal from such verdict if

such appeal be taken and specifies as errors in law occur-

ring at the trial :

1st. Error of the Court in denying defendant's motion

for a nonsuit,

2d. Error of the Court in refusing to direct a verdict

for defendant.

3d. Error of the Court in refusing to direct the jury

to find a special verdict.

3d. ^. Error of the Court in refusing to give the
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instructions requested b}^ defendant marked 2d except as

modified,

4th. Error of the Court in ijivino- such instructions as

modified.

5tl). Error of the Court in refusing to give tlie instruc-

tions requested by defendant and marked 3d except as

modified,

6th. Error of tlie Court in ofiving such instructions as

modified.

7th. Error of Court in refusing to give the instruction

requested by defendant and marked 4th.

8th. Error of the Court in refusing to give the in-

struction requested by defendant and marked otli except

as modified.

9th. Error of the Ctmrt in giving such instruction as

modified.

And defendant requests that tliis statement and bill of

exception be settled and allowed.

Juneau, June 24, 1893.

A. K. Delaney,

John S. Bugbee,

John G. Heid,

Attys for Deft.

The foregoing statement and bill of exceptions is hereby

agreed to, and may be settled and allowed.

Dated Juneau, August 8, 1893.

J. F. Maloney,

Atty. for Plff.

John S. Bugbee,

Atty. for Deft.



112 The Alaska Treadwell Gold Mining Co.,

In accordance with the facts and the foregoing Stipula-

tion, this Statement and Bill of Exceptions isajiprovedand

allowed.

Dated, Sitka, Sept. 8th, 1893.

WARREN TRUITT,

U. S. Dist. Judge.

(Endorsed): No. 319. United States Dist. Ct., Dist.

of Alaska. Patrick Whelan vs. Alaska Treadwell G. M.

Co. Defts, Statement & Bill of Exceptions on motion

for new trial. Filed Sept. 8, 1893.

N. R. Peckinpaugh,

Clerk.

And afterwards, to-wit, on the 5th day of December,

1893, the defendant, by its attorneys, filed in said cause

its petition for writ of error, assignment of errors and

order for writ of error, which are in words and figures

following, to-wit

:

Petition.

In the United States Circuit Court of Appeals, Ninth

Circuit.

The Alaska Treadwell Gold

Mining Company.

Plaintiff in Error,

vs.

Patrick Whelan,

Defendant in Error.

To Honorable Joseph McKenna, Judge

:

The petitioner. The Alaska Treadwell Gold Mining

Company, a corporation, states that there is pending in
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the United States District Court of Alaska an action at

law, wherein the petitit)ner, plaintiff in error herein, is de-

fendant and the said Pati'ick Whelan, defendant in error,

is plaintiff.

That herett)fore, to-wit, on the 11th day of July, 1893,

a judgment was duly made and entered in said action in

favor of the said plaintiff therein and against said defend-

ant for the sum of $2,950.00 damages and $76.55 costs.

That the petitioner, the said defendant, feels itself ag-

grieved by the said judgment, and now comes by its attor-

ney, T. Z. Blakeman, and petitions for an order allowing

it a Writ of Error from the said judgment of the United

States District Court to the Honorable United States

Circuit Court of Appeals for the Ninth Circuit, sitting at

the City of San Francisco, State of California, and accord-

ing to the laws of the United States in that behalf made

and provided.

That the petitioner desires to stay process on said judg-

ment. That said plaintiff, Patrick Whelan, is a laboring

man without any property that is not exempt fi'om execu-

tion, and is liable to move about from i)]ace to j)lace
;

that heretofore, to-wit, on the day of July, 1893,

petitioner instituted [)ri)ceedings in said District Court in

and for the District of Alaska, to have said judgment

reviewed by appeal to this Court ; that upon the giving

of notice of appeal, petitioner executed and lodged in said

District Court an appeal bond with two sureties in the

sum of $3,500.00, which said bond was approved by said

District Court and was intended to stay process on said

judgment; that petitioner has been advised that an appeal

may not lie in such cases.
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Wheretore petiti<'in'r [)i;ty.s tliat an oidur also be made

fixino- the amount; of Ixdid and number of sureties that

petitioner sliall furnish upon said writ of eiror, and tliat

the bond, wlien ^iven as required by tlie order, sliall stay

process on said judgment.

And your petitioner will ever pray, etc.

Nov. 21st, 1893.

T. Z. BLAKEMAN
Attorney for Petitioner.

In. the United States Circuit Court of Appeals, Ninth

Circuit.

The Alaska Treadwell Gold\

Mining Company, a Corporation,

Plaintift' in Error,

vs.

Patrick Whelan,

Defendant in Error.

Assigiiiiieiit of* Errors.

The plaintiff in error presents with his petition for writ

of error the followinof assignment of errors :

The plaintiff in error sa3^s that in tlie record and pro-

ceedings in that certain action sought to have review'ed on

writ of error herein, to-wit, that action pending in the

United States District Court fur the District of Alaska,

wherein Patrick Whelan is plaintiff and the said Alaska

Tread w^ell Gold Mining Compan}' is defendant, there is

manifest error in this, to-w-it

:

1. That facts stated in the Complaint in said action

are not sufficient to constitute a cause of action.
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2. That the judgment is against law.

8. That the evidence is insufficient to justify or sus-

tain the verdict.

4. That the Court erred in denying defendant's motion

fur nonsuit.

5. That the Court erred in refusing to direct the jury

to find a verdict for the defendant on tlie ground re-

quested, to-wit : 1. Tliat the negligence, if any, which

caused the injury, was the negligence of a co-employee of

plaintiff, to-wit, Sam Finley ; 2. That the plaintiff con-

tributed to the accident himself by careles.sly and negli-

gently walking over the top or mouth of chutes after he

had warning that rock was to be drawn from them.

G. The Court erred in refusing to instruct the jury at

request of defendant to find a special verdict.

7. That the Court erred in denying defendant's mo-

tion for a new trial.

8. The Court erred in refusing to give the fohowing

instruction to the jury requested b\' defendant, marked 2,

to wit : "To niake the defendant liable in this case

for the injury received by the plaintiff, the evidence

must satisfy you that the defendant was guilty of

neghgence causing the injury to plaintiff, and if

you find from the evidence that the company by

its o-eneral manager or by its superintendent of the

men under him, directed any one of the employees

or woikmen of defendant to notify the men working about

the chutes in tlie pit whenever rock was to be drawn from

the chutes into the train, and that this w^as a standing

rule of the defendant company then your verdict must be

for the defendant, whether such employee gave the notice
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and carried out tlie rule or not, as in lliat case, the negli-

o-ence of such employee in not giving the nf)tice would not

be the netiflio'ence of the defendant."

Tlie Coutt also en-ed in modifying said instructions and

giving the same as modified. The modification consisted

in adding to said instructions as follows, to-wit :
" Unless

you also find from the evidence that the defendant was

guilty of gross negligence in employing as such workmen

or employees unskilled and unreliable persons." To the

skiving of said instructions as modified the defendant ex-

cepted.

9. The Court erred in refusing to give to the jury the

following instruction requested by defendant, marked 3,

to-wit :

" The master is never liable for injuries received by a

workman in its employ if the injuries are the result of

any negligence on the part ot the person injured. That

is what the law calls contributory negligence, and if you

find from the evidence that the accident which caused the

plaintiff's injuries was in any manner the result of want

of ordinary care on the part of the plaintiff to avoid the

accident and escape the damage, the plaintiff cannot re-

cover and your verdict must be for the defendant."

The Court modified such instruction by adding thereto

the following words, to-wit :
" Unless you also find from

the evidence that the defendant was guilty of gross neg-

ligence and the plaintiff's negligence was shght," and

gave the same as modified against the objection of the

defendant, and thereby the Court erred.

10. The Court erred in refusiuir to orive the followino;
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Instiuction, marked "4" and requested by the defendant,

to- wit :

" If you find from the evidence that any portion of the

rock had been drawn from tlie clmte 17 before the accident

happened and that a bridge had formed over the top of

the chute, with a ht)llow^ underneath, by the lower rock

havino^ been drawn out, and that over the mouth of the

chute the rock havingr become bound or lodsfed so as to

form a shell over the top, and that while the plaintiff was

upon the same it broke and caved in, drawing plaintiff

into the chute, whereby he received the injuries com-

plained of, tbe plaintiff cannot recover, as such a condition

was no fault of defendant.

T. Z. BLAKEMAN,
Attorney for Plaintiff in Error.

In tJie United States Circuit Court of Appeals, Ninth

Circuit.

The Alaska Treadwell Gold

Mining Company,

Plaintiff in Error,

vs.

Patrick Whelan,

Defendant in Error.

On reading the petition annexed hereto, and on motion

of T. Z. Blakeman, Esq., attorney for the plaintiff" in

error, it is hereby ordered that a \vrit of error to the

United States Circuit Court of Appeals for the Ninth
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Circuit from tlie judgment heretofore, to-wit, July lltli,

1893, made and entered in the United States District

Court for the District of Alaska in favor of said Patrick

Whelan and against said Alaska Treadwell Gold Mining

Company in an action therein pending wherein said Pat-

rick Whelan is plain tifi* and said Ala.ska Treadwell Gold

Mining Company is defendant, be and tlie same is hereby

allowed, and that a certified transcript of the record

therein be forthwith tr.itismitted to the United States

Circuit Court of Ap]:)eals for the Ninth Circuit upon a

bond being made and approved by a Judge of this Court

in the sum of $3,500.00, with two sureties, conditioned

that the said Alaska Treadwell Gold Mining Company

shall prosecute its writ of error to effect, and if it ftiil to

make good its plea shall answer to said Patrick Whelan

for all damages and cost, which said bond when approved

shall operate to stay all process on said judgment until

said writ of error be determined.

Dated San FrcU'ciseo, California, Nov. 21st, 1893.

J. McKENNA, Judge.

(Endorsed): United States District Court for the Dis-

trict of Alaska. Patrick Whelan, Plaintiff, vs. Alaska

Treadwell G. M, Co., Defendant. Petition for Wiit of

Error. Assignment of Eri'ors and Order for Writ of

Error. Filed December 5, 1893.

N. R Peckinpaugh, Clerk.

And on said 5th day of December, 1893, the defend-

ant, by its attorney, also filed in said court in said cause

a Writ of Error, which is in words and fiofures followincr,

to-wit

:
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(Whit cf Error.)

United States of America--ss.

T/ie President of the United States to the Honorable the

Judge of the District Court of the United States for

the District of Alaska— Gi'eeting :

Because in tlie record and proceedings, as also in tlie

rendition of tlie judgment of a |)lea wbich is in said Dis-

trict Court before you, or some one of you, between the

Alaska Tieadwell Gold Minino- Compaii}', Plaintiff in

Error, and Patrick Whelan, Defendant in Error, a mani-

fest error hath happened, to the oreat damage of the said

Alaska Treadwell Gold Mining Company, Plaintiff in

Error, as by its complaint appears.

We, being willing that error, if any hath been, should

be duly corrected and full and speedy justice done to the

parties aforesaid in this behalf, do command you, if judg-

ment be therein given, that then under your seal, dis-

tinctly and openly, you send the record and proceedings

aforesaid, with all things core rning the same, to the

United States Circuit Court of Appeals for the Ninth

Circuit, together with this writ, so that 3'ou have the

same at the city of San Fiancisco, in the State of Cali-

fornia, on the 21st day of December next, in the said

Circuit Court of Appeals, to be then and there held,

that the record and proceedings aforesaid being inspected

the said Circuit Court of Appeals may cause further to

be done therein to correct that error what of right and

accordiiK*- to the laws and customs of the United States

should be done.

Witness the Honorable Melville W. Fuller, Chief Jus-

tice of the Supreme Court of the United States, the
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21st clay of November, in the year of our Lord one

thousand eiglit hundred and ninety-three.

(Seal.) F. D. Monckton,

Clerk of the United States Circuit Couit of Appeals

for the Ninth Circuit.

Allowed by

J. McKENNA, Judge.

(Endorsed): No United States Circuit Court

of Appeals for the Ninth Circuit. Alaska Treadwell

Gold Mining Co., Plaintiff' in Error, vs. Patrick Wlielan,

Defendant in Error. Writ of Error. Filed December

5, 1893.

N. R. Peckinpaugh, Clerk.

And on said 5th day of December, 1893, said defend-

ant by its attorney also filed in said court in said cause its

bond on Writ of Error, which is in words and figures

following, to-wit:

(Bond.)

Know all men by these presents : That we, the

Alaska Treadwell Gold Mining Company as principal

and William Alvord and A. T. Corbus as sureties are

held and firmly bound unto Patrick Whelan in the full

and just sum of thirt}^ five hundred dollars, to be paid

to the said Patrick Whelan, his certain attorney, execu-

tors, administrators or assigns, to which payment well

and truly to be made we bind ourselves, our heirs, execu-

tors and administrators, jointly and severally, by these

presents.

Sealed with our seals and dated this 22d day of No-

vember, in the year of our Lord one thousand eight hun-

dred and ninety- three.
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Whereas, lately at a iJistrict Court of the United

States for the District of Alaska in a suit pending in

said Court between Patrick Whelan, Plaintiff, and the

Alaska Tread well Gohl Mining- Conii)any, Defendant, a

judgment was rendered against the said defendant, and

the said Alaska Treadwell Gold Mining Company having

obtained from the United States Circuit Court of Ap-

peals for the Ninth Circuit a Writ of Error to reverse

the judgment in the aforesaid suit and a citation directed

to the said Patrick Whelan citing and admonishing him

to be and appear at a United States Circuit Court of Ap-

peals for the Ninth Circuit to be holden at San Fran-

cisco, in the State of California, on tlie 21st day of

December next.

Now the condition of the above obligation is such that

if the said Alaska Treadwell Gold Mining Company

shall prosecute said Writ of Error to effect, and answer

all damages and cost if it fail to make its plea good, then

the above obligation to be void ; else to remain in full

force and virtue.

Alaska Treadwell Gold Mining Company,

pr. A. T. Corbus, Secy., (Seal.)

William Alvord, (Seal.)

A. T. CoRBus. (Seal.)

Acknowledged before me this day and year first above

written.

F. D. Monckton,

Commissioner U. S. Circuit Court, Northern

District of California ; Clerk U. S. Cir-

cuit Court of Appeals, Ninth Circuit.
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United States of America, |

Nortlicrn District of Ciilifoniia j

William Alvonl and A. T. Cuiitus, being duly «\vorn,

each for himself, deposes and says he is a householder in

said district, and is worth the sum of thirty-five hundred

dollars, exclusive of property exempt from execution and

over and above all debts and liabilities.

William Alvord,

A. T. CoRBUS.

Subscribed and sworn to before me this 22nd day of

Nov., A. D. 1893. ti; n,

F. D. MoNCKTON,

Commissioner U. S. Circuit Court, Northern

District of California ; Clerk U. S. Cir-

cuit Court of Appeals, Ninth Circuit.

The above bond is hereby approved this 5th day of

December, 1893.

WARttEN TRUITT,
U. S. Dist. Judge.

(Endorsed): No United States Circuit Court of

Appeals for the Ninth Circuit. Alaska TreadweU Gold

Mining Company, Plaintiff in Error, vs. Patrick Whelan.

Bond on Writ of Error. Form of Bond and sufficiency

of securities, approved N(JV. 2od, 1893. J. McKenna,

Judge. Filed Deermber 5, 1S93.

N. K. PECKlNrAUGH,

Clerk.

And on said 4th cla}^ of December, 1893, said defend-

ant, by its attorney, also filed in said Court in said cause

a citation, which is in words and figures following, to-

wit :
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Cilatioii.

Thk Un'itki) Statks ok A.MKUIOA. SS,

The President of the Umted States,

To Patrick Whelau, Greeting : You arc hereby

cited and admonislied to be and appear at a

United States Circuit Court of Appeals for tlie

Ninth Circuit, to be lioldeii at the , City of San

Francisco, iji the State of CaHfornia, on the 21 st

day of December next, pursuant io a writ of error in the

Clerk's office of the United States Circuit Court of Ap-

peals for tho Nintli Circuit, wherein The Alaska Tread-

well Cold Mining Company is plaintitl' in error and you

are defendant in err<jr, to show cause, if any; there be,

why the judgment rendered against the said Plaintiff in

Error, as in the said Writ of Error mentioned, should not

be corrected, and why speedy justice should not be done

to the parties in that behalf.

Witness, the Honorable Joseph McKenna of the

United States Circuit Court of Appeals for the Ninth

Circuit, this 21st day of Novend)er, a. d. 189o.

J. McKENNA,
Judge.

Duo service of within Citation made this IVI day n\'

Doc, 1S9:;.

.1. K. Malonkv,

J)eft. in Error.

(Endorsed): No U.S. Circuit Court of A ppeals

for the Ninth Circuit. Alaska Treadwell Gold Mining

Company, Plaintitl' in Error, vs. Patrick Whclan, De-

fendant in Error. Citation. Filed December 5, 1893.

N. R. Peckinpaugh,

Clerk.



124 The Alaska Treadwell Gold Minincj Co.

The United States of Amerioa,
)

> ss
District of Alaska. J

I, N. R, Peckinpaugh, Clerk of the District Court of

the United States, in and for the District of Alaska, do

hereby certify that the above and foregoing, consisting of

126 pages, is a true and complete transcript of the record,

pleadings and proceedings in case No. 319, of John Whe-

lan, plaintiff, against The Alaska Treadwell Gold Mining

Company, defendant, as fully as the same remains on file

and of record in said case in my office.

In witness whereof, I hereunto subscribe my name and

affix the seal of said Court in the City of Sitka, in said

District, this 14 day of December, in the year of our Lord

one thousand eight hundred and ninety three.

(Seal.) N. R. Peckinpaugh,

Clerk U. S. District Court.

(Endorsed): No. 161. Transcript of Record. United

States Circuit Court of Appeals, Ninth Circuit, October

Term, 1893. Alaska Treadwell Gold Mining Co., Plain-

tiff in Error, vs. Patrick Whelan, Defendant in Error.

Error to District Court of the U. S., District of Alaska.

Filed December 30, 1893.

F. D. MONCKTON,
Clerk.
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In the United States Circuit Court of Appeals for the

Ninth Circuit.

The Alaska Treadwell Gold Mix-

ing Company,

Plaintiff in Error., ^^
No. 161.

vs.

Patrick Whelan,

Defendant, in Error.

Anieiifliiieiit!!i lo statements of PlniiitifT

ill £rroi*.

The only statements made in his brief by counsel for

plaintiff in error which we controvert and beg leave to

correct, are :

1. He states (Brief, p. 4, line 1) that " the lower end

of the chutes were several feet below the floor of the pit"

and (in lines 6, 7, & 8 same page) that on the night of the

accident "rock was piled over chute No. 17 several feet

deep in tlie floor of the pit."

The testimon}' of plaintiff (Rec.
, p. 28, line 24) is " I

should think there was over 30 feet of rock (over chute

No. 17) between 30 and 40 feet," and !McCormick, plain-

tiff 's companion laborer, one of defendant's witnesses, also

testifies, (Rec, p. 50, line 28) " the chute (No. 17) is

about 20 feet deep, and was filled up and covered all over

with rock pretty near the depth of 30 feet from the top

to the bottom of the chute." Defendant's witness Hag-

gart, (Rec, p. 63, line 1), says: "There was probably 8

or ten feet of rock about the chute." but, in redirect



examination, admits that " there might have been 20 or 25

feet of rock there," (Rec, p. 67, line 21).

2. Again counsel says (Brief, p. 4, line 15) " It was

* * ^ in accordance with a rule of the Company—for

Finley to go up into tlie pit and notify the rock breakers

when he was going to draw from any particular chute."

And again (Brief, p. 5, line 14) " It was a rule of the

Company," &c.

Now the only evidence that the Company had any

such rule was j)ut hy defendant's counsel into 'plaintiff's

mouth. (Rec, p. 39, lines 8 to 22.) Every other time

the subject came up, it was called Finley's " custom," or

'twas said " Finley always did so." Finley himself (and

he ought to know) didn't pi-etend that the Company had

any such rule, and foreman Curnow, one of defend-

ant's witnesses (Rec, p. 88, lines 3 to 5), testified that the

Company had no ^' rules posted up." And lastly :

3. Counsel in his brief (p. 4, line 30) states that Mc-

Cormick, one of defendant's witnesses, plaintiff's compan-

ion workman, testified that " he did not know whether

plaintiff heard or saw Finley or not," when he is supposed

to have called plaintiff off the chute.

This is the truth, but not the whole truth.

McCormick also says (Rec, p. 44, line 29): " I don't

think Whelan heard him because there was so much noise

around there." Plaintiff says (Rec, p. 29, line 13) :

" There was two or three Burleighs working on the ledge

that made considerable noise." And this statement is

corroborated by the other witnesses. McCormick also

testifies (Rec, p. 52, line 15) in answer to the question,

" Do you know whether Whelan saw the motion that



Finley made to you or not?" A. "I don't think he did."

Finley denies having motioned to them at all (Rec, p.

79, Hne 14), and plaintiff (Rec, p. 27, line 16, and p. 95,

line 30) denies having seen or heard him. Finley testi-

fies (Rec., p. 75, line 1) that when he called plaintiff to

come off the chute he was " within 2 or 3 feet of him;"

but again when asked (Rec, p. 77, line 24), "Where were

you when you called Archie McCormick and Whelan

from off the chute ? How far from them? " He replied,

"About 30 feet." McCormick, one of defendant's own

witnesses, says (Rec, p. 51, line 11), in answer to the

question, "Where was he (Finley) when he made the mo-

tion?" A. ''About 60 feet from me at the time;" and

(Rec, p. 45, line 32) in answer to "How far was Whelan

from you" at that time? A. "Within 8 feet of me."

As to where the mouth of the chute was, the witnesses

all agree that it was impossible to tell, when there was

much rock piled over it.

To put these amendments and additions connectedly :

Plaintiff' and one McCormick, fellow servants of the

defendant company in Alaska, in the evening of Novem-

ber 23, 1891, were ordered by their immediate superior,

the pit boss of the company, to break rock over a certain

chute. The lay of the land and the office of the chutes

have been sufficiently explained. There is some testimony

that after a while the pit boss came up, as was his wont,

and from quite a distance called these rock breakers off

from this chute. McCormick saw and heard him; plaint-

iff did not. Anyhow they both came part way down,

and then gradually worked their way up again over the

chute. (Rec. pp. 54, 58 et al.)



(Why McCormick thus ran into danger after having

been forewarned, and if forewarned and ho thouglit

plaintiff was not, why he did not forewarn plaintiff him-

self does not appear.) 'Twas impossible to tell where the

mouth of the shaft was on account of the rock piled up

over it. The gate was then opened, the rock drawn, and

plaintiff, who happened to be nearer to the month than

his co-laborer ("one was taken and the other left"), was

dragged dow^i 25 or 30 feet into the chute and seriously

and permanently injured. The jury, after very complete

and careful instructions by the Court, found a verdict for

the plaintiff and assessed his damages at $2,950.

Argiiiiieiit Upon Alleg^ed Errors Relied Upon by

PlaintifTin Error.

Before entering on the argument permit me to remind

your Honors that as a general rule a verdict and judg-

ment of a lower court will not be disturbed or reversed

for mere preponderance of testimony or weight of evi-

dence, as the appellate court always presumes in favor of

the judgment of the court below. Upon all the mate-

rial issues of fact in this case a jury has found in favor of

this plaintiff; unless therefore the c(3urt below has erred

in its rulings and instructions to the jury your Honors

have little to do. The only two questions in the case are

was the company's shift boss, Finley, a fellow servant or

co-laborer with plaintiff? and was plaintiff guilty of con-

tributory negligence ? and these are according to the au-

thorities mixed questions of law and fjict, and were prop-

erly submitted to the jury under the instructions of the

Court, and this Court will not upset that verdict if it can



help it. (See Seventh Amendment to Constitution and

Parsons vs. Bedford, 3 Pet., 433.)

"In an action for negligence where the evidence on the

material issues is conflicting the Court will not set aside

a verdict though.it would have been entirely satisfied if

the result had been the other way." (Handy vs. M. and

St. L. Ry. Co. et al, 36 F., 657.)

The first specification of error is that the Court denied

defendant's motion for nonsuit made at close of plaintift"'s

case.

Refusal of nonsuit cannot be assigned for error. R.

R, Co. V. Hawthorne, citing numerous cases, 144 U. S.,

202; 12 S. C. Rep. 591. In Charless case (C. C. A,.

51 F. 572) this Court says :
" It has been repeatedly

decided by the Supreme Court that courts of the United

States have no power to order a peremptory nonsuit

against the will of the plaintiff," citing cases. And in

Bogk V. Gassert, et al. (149 U. S. 17, 13 S. C. Rep.

738) the Supreme Court citing numerous authorities,

holds that " defendant v»'aives his motion for a nonsuit

and cannot base any claim of error ujion it, where, after

it is overruled, he proceeds with liis defense and intro-

duces testimony."

But this specification continues, " The Court also

refused to direct the jury to return a verdict for defend-

ant, at the motion of defendant's counsel, made at the

close of the evidence," on the grounds, succinctly stated,

that it appeared from the testimony, (1) that the cause of

the injury to plaintiff, was the negligence of plaintiff's

fellow-servant, for which the defendant was not liable
;

and (2) plaintiff's own negligence.
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Did the Court do riglit in refusing to give such an

instruction ?

This Court says in the Charless case supra and on the

same page, " It is well settled that the Court may with-

draw a case from the consideration of the jury and direct

a verdict, for the plaintiff or the defendant, as the one or

the other may be proper, when the evidence is undisjnited,

or is of such conclusive character that the Court, in the

exercise of a sound judicial discretion, would be compelled

to set aside a verdict in opposition to it," citing R. R. Co.

vs. Converse, 139 U. !S. 469-472, 11 S. C. Rep. 569.

See also Randall case, cited by my opponent, 109 U.

S. 481, 3 S. C. Rep., 322.

" If case * * depends upon the effect or weight of

evidence, the Court has no right to withdraw it from the

jury : only when the evidence with all inferences the jury

could justifiably draw from it, is insufficient to support a

verdict, so that such verdict, if returned, would be set

aside." Dwyeret al. vs. St. L. & S. F. R. Co., 52 F. 87.

"Although the facts be undisputed, different minds might

honestly draw different conclusions therefrom, and if so

the question is for the jury. O'Neil vs. C. & N. W. Ry.

Co., 50 F. 190, and last but not least, in Tex. P. Ry. Co.

vs. Cox, 145 U. S., 493, 12 S. C. Rep. 905, the Supreme

Court says: "The case should not have been withdrawn

from the jury, unless the conclusion followed, as matter

of law, that no recovery could be liad, upon any view

which could be properly taken of the facts the evidence

tended to establish." Citing numerous cases.

In view of these and many other authorities, can this

Court say that the trial Court ought to have taken the



case away from tlie jury and directed a verdict for the

defendant ? I trow not. As I have ah'eady premised,

the questions "Whether pit-boss Finley was a fellow ser-

vant with plaintiflP, or an agent, representative, or vice

principal of the defendant company? and the question

' whether plaintiff was guilty of such contributory negli-

gence as to bar his right of recovery V were mixed ques-

tions of law and fact and so under the authorities already

cited, as well as the more specific authorities that follow,

were properly left to tlie jur}^ under the instructions of

the Court. As to the propriety of leaving this first partic-

ular question to the jury see Woods vs. Lindwall (C. C. A)

48 F., 73, top of page, and N. P. R. Co. vs. Peterson

(C. C. A.), ol F., 182. "The Court defines the rela-

tions and the jury determines whether two servants

come within the definition." C. & N. W. Ry Co. vs.

Tuite, 44 111. App., 535.

As to the propriety of leaving the question of contrib-

utory negligence to the jury, " It is well settled," says

Mr. Justice Brewer "that wliere tliere is uncertainty as

to the existence of either neghoence or contributory neg-

ligence, the question is not one of law but of fact to be

settled by a jury, and this whether the uncertainty arises

from a conflict in the testimony, or because the facts

being undisputed, fair-minded men will honestly draw

different conclusions from them," citing numerous cases;

and a little later on, "But, of course, all conflict in the

testimony wcis settled by the jury and could not he deter-

mined by the Court."

R & D. R. Co. vs. Powers, 13 S. C. Rep., 749;

N. P. R. Co. vs. Behling (C. C. A.), 57 F., 1037; N. P.
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R Co. vs. Aiiifito, 144 U. S., 465; 12 ;S. C. Eep., 740

(affirmiiiiv 49 F., 881); Ry Co. vs. Ives, 144 U. S., 408,

12 S. C. Rep., 679; Converse case, supra; C. R. R. of

N. J. vs. Stoenner (C. C. A.), 51 F., 520; Chailesscase,

supra, 575; U. P. Ry Co. vs. Jarvi, 53 F., 65; McPade

ease, 135 U. S., 554, 10 S. C. Rep., 1044; Kane case,

128 U. S., 91,9 S. C. Rep., 16; and Jones case, 128 U.S.,

443, 9 S. C. Rep., 118.

These are only a few of many cases consulted and

found in point.

The second specification of error is like nnto the last,

and needs no other or further answer. If the evidence

had been insufftcient to justify or sustain the verdict, upon

the grounds mentioned in the last specification, the Court

below should and would have directed a verdict for the

defendant.

The third specification of error relates to an instruction

requested by defendant and given with a slight but proper

addition. The instruction itself was almost hypothetical,

for there was no satisfactory evidence of any " standing

rule'' of the Compan^^ that any one of its employes

should notify the men working about the chutes, when-

ever rock was to be drawn, etc. The Court stated the

law correctly. The Company was bound to exercise or-

dinary care in the selection and retention of competent

employes, and want of ordinary care is gross negligence.

An Appellate Court will not ignore circumstantial or in-

ferential proof See Hardy case, 36 F., 657, supra. Al-

though plaintiflf did not allege in his complaint want of

care on the part of the defendant in this regard, if it were

a necessary inference from the testimony, the lower Court



would be justified in "reading" the necessary allec^tions

"between the lines" of the complaint, and no Appellate

Court would disturb a verdict and judgment upon that

account. See Charless case, so often referred to, wherein

a similar duty of defendant toward plaintiff is construed

into a complaint. 51 F., 565-570. Objections to plead-

ings cannot be raised for first time on appeal or error.

Smith & Davis M. Co. vs. Mellon, 58 F., 705 (C. C. A.).

Besides the Court is not bound to instruct in the exact,

or any words of counsel, so it covers the ground and in-

structs correctly. So says Justice Brewer, among others,

in Crew vs. By. Co., 20 F., 94, cited approvingly ia

Charless and other cases. "An exception cannot be sus-

tained to an isolated sentence of the charge of a Court

upon a particular subject when the entire charge fairly

states the law," citing cases T. Co. vs. C. Co., 59 F., 49

(C. C. A.). This last remark applies to and disposes of

the fourth and last specification of error. The instruc-

tion asked for and given (like several of the other instruc-

tions) was much too favorable to defendant. The law

exempts the master from liability, not when plaintiff's

negligence contributes "in any manner'' io, but, when

it is the proximate cause of his injuries. Defendant would

be liable for gross negligence, even though plaintiff were

guilty of slight negligence.

Cumniings case, 106 U. S., 70()/S. C. Bep., 493.

Young case (C. C. A), 49 F., 725.

"An employe may act on the presumption that em-

ployer will not expose him to unnecessary risk, &c. N.

P. Co. vs. Herbert, 116 U. S., 642, ^ S. C. Bep., 590;



10

and contributory negligence is not imputed to one in a

situation of peril. Impt. Co. vs. Smith, 17 Am. St.^ 60.

Counsel for plaintiff in error admits, or rather boasts

that the evidence " shows affirmativeh^, without conflict,

that the cause of the injury to plaintiff was the negligence

of shift boss Finley in not notifying plaintiff when the

rock was to be drawn from the chute " &c. And adds,

" the trial Court considered the point a ' close question.'

Of course it did. If it had not, it should and would have

taken the case away from the jury.

The first test question to determine whether master

is liable or not in such a case as this, is,—Was this risk

from which the plaintifl suffered, one of the ordinary and

usual risks of the Company's employment, contemplated

and compensated in his contract of service ? Would any

sane man enofage to work over a chute that if drawn

^ould draw him to certain bodily harm, possible death, if

his employer did not likewise expressly or impliedly agree

to give him timely warning of such drawing ? This

question answers itself, or does not need any answer.

" Yea, all that a man hath, will he give for his life."

The rule which exempts the master from liability for the

negligence of a fellow servant is too well settled to be

even questioned, but its limitations and exceptions are as

firmly founded as is the rule itself Indeed it may be

said the exceptions prove the rule. JJu. Hough case, 100

U. S., 213, the Herbert case, supra; the Ross case,

112, U. S., 377. The very definition of fellow servants

settles the question for us. Fellow servants are those

who work under the same jreneral control in the same
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line of employment. "The meanin' o' this lies in the

application o' it," as Jack Bunsby would say, wliicli we

leave to your Honors.

Finley is admitted to have been a superior servant of

the Company, In many cases superiority alone is held

to be decisive of this fellow servant question. How can

a superior be a fellow servant. If this inferior or subor-

dinate is injured in obeying the orders of his superior,

the case is much stronger against the master, and the

authorities more numerous. If the superior is ''clothed

with the management and control of a distinct depart-

ment," the case is stronger yet. This is the Ross case

supra. But if the servant, whether of liigh or low degree,

whether clothed with the control of a distinct department

or not " is charged with the p&iformance of a duty which

properly belongs to the master " in the words of my

learned adversary's text writer, then the injured servants

case against the master is inexpugnable. See once again

Charless case, 566, 568. This is the doctrine of the

Baugh case, 13, S. C. Rep., 914. Our case falls within

the rules laid down in every one o^ these cases alluded to

or cited. Finley was plaintiff's superior in obeying whom

he was injured. Finley was also "clothed with the

management and control of a distinct department " which

embraced the plaintiff, and through his negligence in the

discharge of a positive duty which the law devolved

upon the Company, and it delegated to him, plaintiff

was injured. 'Twas the Company's duty to provide a

reasonably safe place for plaintiff to work in, and to take

all other reasonable precautions for his safety. It dele-
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gated this dut}'' to the pit boss, but though it can shift, ^t

cannot shirk or escape its responsibihtj'. Being a Cor-

poration or Company and having not only no soul but

no body except its agents and representatives, Finley

became and was its representative in tliis case. We come

squarely under the Baugh case supra, the latest authori-

tative exposition of these relations.

The Supreme Court of Massachusetts, however emi-

nently respectable, does not lay down the law for the

whole country. According to the Baugh case its decis-

ions do not, in the absence of State statute or statutes on

the subject, control the Federal Courts even within its

own borders. It goes as far in one direction as Ohio does

in the other. If the Federal Courts were governed by

the decisions of any State, in this case the very liberal

decisions of Oregon would govern us and the case of An-

derson vs. Bennett, 16 Oregon, 515; 8 Am. St., 311

(which please see), would cover us.

Many of the cases cited by my learned adversary are

not in point. I'll only mention the Randall case. 'Tis

a tower of strength on our side on the question of a

proper case to be given to or taken away from the jury.

As to fellow servant question in this case see Ry. Co. vs.

Andrews, 50 F., 733. A brakeman on one train and an en-

gineer on another were held to be fellow servants of the

company to which both trains belonged "because neither

worked under the order or control of the other,'' neither

represented the conip;iny to the other; in fact there was

iw relation between them although they had a common

master.
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So every case, that even seems to be against us, if analyzed,

discloses a "plentiful lack" of some element or elements

of character or strength which our case possesses. The

State Courts differ among themselves in the adoption and

construction of this old rule (some of the States abolish

it altogether), but we feel safe under the wing of the U. S.

Supreme Court. If it is for us who can be against

us ? We are of course safe in the hands of this Court.

Theve is not a. particle of proof of negligence on the part

of the plaintiff in this case, unless his not being able to

hear a possible (but improbable) call, amid the din made

by two or three Burleigh drills, be construed as such.

Negligence is not (like righteousness) imputed to any-

one. In N. P. Coal Co. vs. Richmond, 58 F., 756, a boy

was hurt by stumbling over a piece of coal which he had

seen on the track. This Court ignored the charge of con-

tributory negligence. See also N. P. Co. vs. Nickels, 50

¥., 718; and the Powers case, supra, in which a man,

alighting from a train and walking along a track helping

along a little family, was acquitted of negligence.

I have thus touched upon the salient features of this

case. Why weary your Honors with "much speaking?"

There is ver}^ little in it, as you perceive, and I most re-

spectfully but earnestly maintain that under the rule of

this Court (paragraph 2, rule 30) and the law of the land,

R. S. § 1010, citing only one case Tex. P. Ry Co. vs.

Volk, 14 S. C. Rep., 239, we are entitled not only to

an affirmance of this judgment, but to ten per cent dam-

ages and interest from the date of its rendition besides

costs.
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" The writ of error appears to this Court to have no

plausible ground to support it aiid^ have been sued out-

merely for delay." rL<f^ '^ ytl^^ (ft*^^*-.

/ Very respectfully,

L. S. B. SAWYER,
Of Counsel for Defendant in Error.
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Statement for plaintiff in €iTcn\

This action was brought in the District Court for

Alaska, by the defendant in error, to recover damages

for personal injuries received.

The defendant in error was a laborer in the employ-

ment of the plaintiff in error in its mines on Doug-

las Island, Alaska, on the 23d day of November, 1891,

when he received the injuries of which he complains.

The complaint alleges that the plaintiff, on the 23d

day of November, 1S91, and for six months prior thereto,

was in the emplo3'ment of the defendant corporation as



a workman in its mine, breaking and preparing rock

for the cluites and doing other work as ordered by the

foreman of said defendant, one Sam Finley.

That on the 23d day of November, 1891, while plain-

tiff was in the employment of said defendant, he was

ordered bv said foreman of said company to break

rock immediately above and over one of the chutes of

the defendant company.

That in compliance with said order of the foreman,

the plaintiff proceeded to his place immediately above

and over said chute and commenced to break rock as

ordered, and while so engaged the said foreman care-

lessly, and without the knowledge of plaintiff, drew, or

caused to be drawn, the gate at the mouth of said

chute, thereby causing the rock to be suddenly drawn

in, carrying plaintiff with it through the chute, and

thereby bruising and injuring him.

In the answer it was denied that the plaintiff was

ordered by defendant or its foreman to break rock

immediately above and over one of said chutes ; or that

plaintiff, in compliance with any such order, proceeded

to his place immediately above or over said chute and

commenced to break rock ; or that while plaintiff was

so engaged carefully, the defendant, by its foreman or

anyone else, drew, or caused to be drawn, the gate at

the mouth of the chute, or that plaintiff was seriously

injured.

The answer contained other allegations, to the effect

that the proximate cause of the injury was plaintiff's

own negligence, and that plaintiff's injuries were slight.



There was a trial before a jury and a verdict for the

plaintiff in the sum of $2,950.

The case is brought up for review on writ of error.

MATERIAL FACTS SHOWN BY THE EVI-

DENCE,

and about which there is no controversy, are as follows

:

The business of the mining company at Douglas

Island was divided into three departments, to wit :

The mine, the mill and the chlorination works. The
business generally was under the control of a general

manager, and each department had a foreman or

superintendent under said general manager, p. 84

of record. The mine department had three shifts or

gangs of workmen—two day and one night shift. The

.shifts had separate bosses. One Sam Finley was the

boss of the night shift, and in that shift the plain-

tiff worked, p. 69 of record. Plaintiff was forty-six

3'ears of age ; his dnty was to break rock and get

it ready to go through the chutes to be loaded into

cars for conve^-ance to the mill, and he had been

so employed for six months when the accident oc-

curred, on November 23, 1891, p. 26 of record. In

a place called the " pit " the quartz rock blasted from

the ledges was thrown, where it was broken into small

pieces and made ready for the mill.

From the " pit " several chutes led downward into a

tunnel in which there was a railroad track leading out

to the mill and on which cars were run to receive the



broken rock from the chutes. The lower end of the

chutes, which were several feet below the floor of the

pit, had ^ates to be opened when rock was to be drawn

from the chutes into [ ^e cars.

Chute No. 17 opened into the pit near the west wall

of the pit. On the night of November 23 said chute

was full of broken rock, and rock was also piled over it

several feet deep on the floor of the pit. On the top of

this pile were some large pieces of rock, and early in

the evening the plaintiff and a companion laborer,

Archie McCormick, were directed by the said boss

Finley to break the said large pieces of rock over chute

No. 17.

It was Finley 's duty to direct when rock was to be

drawn from any particular- cL .e. It was customary

and in accordance with a r^'^e o the company for Finley

to go up into the pit and >cify the rockbreakers when

he was going to draw from au}' particular chute so that

they might stand aside from that chute.

The plaintiff" testified that Finley did not come back

into the pit after putting him and McCormick to work

over chute 17 about 9 o'clock that night, and that

about two hours thereafter the rock from said chute was

drawn and he was carried through with the rock.

McCormick, plaintiff's companion workman, testified

that Finley came back into the pit about 10 o'clock and

motioned and called for them to come off" the pile over

No, 17 ; that he complied and was told by Finle}^ to

break rock at another place ; that the plaintiff came

down off the pile over No. 17 with him, but that he did

not know whether plaintiff heard or saw Finley or not

;
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that Fiiiley then left the pit again ; that plaintiff went

back to breaking rock over No. 17, and about half an

hour or an hour thereafter No. 17 was drawn and plain-

tiff went through with the rock.

Finley testified that he went back into the pit about

10 o'clock and called plaintiff and McComiick off the

pile over chute No. 17; told them that he was going

to draw from that chute, and put them to work in

another part of the pit ; that he then left the pit again,

and in about twenty minutes ordered No. 17 to be

drawn.

The plaintiff testified that Finley, always prior to this,

came and notified them when he was going to draw from

any chute ;
that such was Finley 's custom, and that it

was a rule of the comp;j}>y tjiat the shift boss should

notify the men in the ]j\t yyl^at chute he intended to

draw from, and when. '

.^k

The only evidence submitted by the plaintiff was his

own testimony.

SPECIFICATION OF ERRORS RELIED

UPON.

I. The Court denied the following motion for non-

suit made by defendant's attorney at close of plaintiff's

case, to wit

:

" I make the motion for a nonsuit on that ground that

" the evidence of the plaintiff discloses that he was an

" employee of the defendant, and that upon his testi-

" mony the evidence shows that the negligence, if any.
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*' which caused the accident was the negligence of a

" co-emplo3'ee, to wit, Sam Finley; and that, therefore,

" the compan}' is not liable."

The Court also refused to direct the jury to return a

verdict for defendant, at the motion of defendant's coun-

sel, made at the close of the evidence, as follows :

" First: That it appears from the testimony that the

" negligence, if any, which caused the accident to the

" plaintiff and the consequent injuries, are the result

" of the neo^ligence of a co-employee, or fellow workman,
" Sam Finle}', for which the defendant is not liable.

" Second : That it appears from the testimony that

" the plaintiff contributed to the accident himself b^^

" carelessly and negligently walking over the top or

" mouth of the chute after he had warning that rock was

" to be drawn from there."

2. The evidence is insufficient to justify or sustain

the verdict in this : (i) it shows that the cause of the

injury to plaintiff, was the negligence of plaintiff's

fellow servant; and (2) plaintiff's own negligence.

3. The Court erred in refusing to give the following

instruction to the jury requested by defendant, marked

2, to wit: "To make the defendant liable in this case

" for the injury received by the plaintiff, the evidence

" must satisfy you that the defendant was guilt}^ of

" negligence causing the injury to plaintiff; and if you
" find from the evidence that the company, b}- its

" general manager or b}^ its superintendent of the men
" under him, directed any one of the employees or

" workmen of defendant to notify the men working
" about the chutes in the pit whenever rock was to be



'' drawn from the chutes into the train, and tliat this

" was a standing rule of the defendant compau}^, then

" your verdict must be for the defendant, whether such

" employee gave the notice and carried out the rule

" or not, as in that case, the negligence of such

" employee in not giving the notice would not be the

" negligence of the defendant."

The Court also erred in modifying said instruction

and giving the same as modified. The modification

consisted in adding to said instructions as follows,

to wit: "Unless 3'ou also find from the evidence that the

" defendant was guilty of gross negligence in employ-

" ing as such workmen or employees unsuitable,

,, unskilled and unreliable persons."

4, The Court erred in refusing to give to the jury the

following instruction requested by defendant, marked 3,

to wit :

" The master is never liable for injuries received by a

" workman in its employ if the injuries are the result

" of any negligence on the part of the person injured.

" That is what the law calls contributory negligence
;

'' and if you find from the evidence that the accident

" which caused the plaintiff's injuries was in any
" manner the result of want of ordinary care on the

" part of the plaintiff to avoid the accident and escape

'' the damage, the plaintiff cannot recover, and your ver-

" diet must be for the defendant."

The Court modified such instruction by adding thereto

the following words, to wit :
" Unless you also find from

" the evidence that the defendant was guilt3^ of gross

" negligence and the plaintiff's negligence was slight,"
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and gave the same as modified against the objection of

the defendant, and thereby the Court erred.

POINTS AND AUTHORITIES FOR PLAIN-

TIFF IN ERROR.

I.

The evidence is not only insufficient to sustain the

verdict, but shows affirmatively without conflict that the

cause of the injury toplaintiff was the negligence of shift

boss Finley in not notifying plaintiff when the rock was

to be drawn from the chute. This point embraces

specifications of error i and 2 aforesaid, and assignment

of errors 3, 4, 5 and 6, p. 115 of record.

The trial Court considered the point involved a

" close question," and was satisfied that if Finley and the

plaintiff were fellow servants within the meaning of the

rule applicable to injuries caused by negligence of

fellow servants, the plaintiff was not entitled to recover.

(See Court's ruling on motion for nonsuit, pp. 40-41 of

record.)

At the trial great stress seems to have been placed

upon the fact that Finley was a boss or foreman of the

night shift of workmen at the mine. While the plain-

tiff attempted to show that on one or two occasions

Finley had discharged a laborer, the evidence without

conflict shows that Finley was only the boss of a night

shift of workmen, and his duties were: ist, to see that

the men did their work ; and 2d, to direct when rock
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was to be drawn from the chutes, and to notif}' the men
in the pit which chute was to be drawn, so that they

might stand aside from it.

Finley's position in the service of the company was

that of a simple employee having specific duties defined

by his superior, the foreman of the mine (pp. 69 and 70

of record).

Finley though an employee of superior grade to the

plaintiff, was two degrees removed from the manage-

ment of the business of the common master.

Over Finley there was the foreman of the mine

department, and over said foreman there was the general

manager or superintendent of the entire business.

Finley being of a superior grade to plaintiff in the

common emplo3nnent, and in certain respects having

the authority to direct the movements of the plain tifi^,

was no evidence that he was not the fellow-servant of

the plaintiff in respect to the cause of the accident.

The cause of the accident was Finley's neglect of

the rule of the company to notify plaintiff before he

drew the rock from chute No. 17.

Plaintiff testified that he knew the rule of the com-

pany in this respect ; that Finley was accustomed to

perform that duty ; that he had always performed it

properly theretofore, and that he relied upon Finley per-

forming his said duty on the night in question (see

PP- 39, 33, 30 o^ record).

Mr. Beach, in his work on Contributor^' Negligence,

sec. 326, has stated the rule to determine who are fellow-

servants as follows

:

"The mere fact the one of a number of servants who
" are in the same line of employment for a common
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" master has the power to control and direct the actions

" of the others with respect to such employment, will

" not of itself render the master liable for the negli-

" gence of the governing servant.

'' On the other hand, the mere fact that the govern-

" ing servant sometimes, or generally, labors with the

" others as a common hand, will not of itself exonerate

" the master from liability for the former's negligence

'' in the exercise of his authority over the others.

" Every case in this respect must depend upon its

'' own circumstances. If the negligence complained

" of was some act done or omitted by one having such

" authority which relates to his duties as a co-laborer

" with those under his control, and which might just

" as readily have happened with one of them having

" no such authority, the common master will not be

" liable."

CJiicago^ etc.^ R. Co. ws. May^ io8 111., 302.

Mr. McKinney on Fellow Servants, sec. 23, has

stated the rule as follows :

" The true test, it is believed, whether an emploj^ee

" occupies the position of a fellow servant to another

" employee, or is the representative of the master, is

" to be found, not from the grade or rank of the offend-

" ing or injured servant, but it is to be determined by

" the character of the act being performed by the offend-

" ing servant, by which another employee is injured;

" or in other zuords^ ivJicther the person whose status is

" /;/ question is charged ivitJi the performance of a duty

" IVhich properly belongs to the mastery
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The work of raising the gate and drawing the rock

from the chutes and of going into the pit above and

notifying the workmen there to stand aside from the

particular chute to be drawn, was a menial duty and

was no more the duty of the employer than the break-

ing of the rock to fill the chutes. It was work that

the commonest laborer could perform. It was work

specifically assigned to.Finley under a rule of the com-

pany, and the plaintiff knew of the rule and of Finley's

duty thereunder, p. 30, 33 and 39 of the record.

The Supreme Court of Massachusetts has stated the

rule as follows :

" The rule of law that a servant cannot maintain an

" action against his master for an injury caused by the

" fault or negligence of a fellow servant, is not confined

" to the case of two servants working in company or

" having opportunity to control or influence the conduct

" of each other, but extends to every case in which the

" two, deriving their authority and compensation from

" the same source, are engaged in the same business,

" though in different departments of duty ; and it

" makes no difference that the servant whose negli-

" gence causes the injury is a submanager or foreman

" of higher grade or greater authority than the plain-

" tiff."

HoIde7i vs. FitcJihurg R. Co.^ 129 Mass., p. 268.

The Supreme Court of the United States has favored

the rule as laid down b}' the Supreme Court of Mass-

achusetts.

Randall vs. Baltimore & Ohio R. R. Co., 109

U. S., 484.
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The Court in said case stated a reason for the rule

especially applicable to the case at bar, to wit: "The
" duties of the two (employees) bring them to work at

" the same place at the same time, so that the negli-

" gence of the one /// doing his ivork may injure the

" other in doing his work."

The italics are ours and call attention to the fact that

in the case at bar it was the negligence of Finley

/// doing his zuork, that caused the injur3^

The case of Randall vs. B. & O. R. A*., supra ^ is

authorit3' for the proposition that the trial Court in a

proper case ought to direct a verdict for the defendant.

We cite also in this connection New York & N. E.

R. Co. vs Hyde, 5 C. C. A. All Circuits, p. 466.

Kcilly vs. BelcJier S. M. Co., 3 Sawyer, p. 503,

504-

In the language of Judge Sawyer, in case last cited:

" The plaintiff knew the customary mode of notifying

" parties of an impending draw (blast)."

II.

THE COURT ERRED IN MODIFYING IN-

STRUCTION NO. 2 (p. loi of record).

The Court refused to give instruction No. 2, as

requested by defendant, but added thereto, against the

objections of defendant, words which injected into the

case a new element of liability, which was not sup-
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ported by the pleading or by any evidence, to wit

:

" Unless you find from the evidence that the defendant

" was guilty of gross negligence in emplojnng as such

" workmen or employees unsuitable, unskilled and

" unreliable persons."

The modification of the instruction was not onl}-

erroneous, but was capable of having a most pernicious

effect on the jury. It suggested to the jury that they

might find the defendant guilty of " gross negligence."

'' One injured by the negligence of a fellow servant

" must allege and prove his ignorance of the latter's

" negligent habits. He must allege want of care in

'' engaging the servant, or that he was retained after

" notice of his shortcomings."

Lake Shore Ry. Co. vs. Stiipak^ loS Ind., i.

Ind. Ry. Co. vs. Daily., iid Ind., 75.

Laning vs. New York, e/c.., R. Co.., 49 N. Y., 521.

S. C, 10 Am. Rep., 417.

Mich.., etc., R. Co. vs. DoIa?i, 32 Mich., 510.

The plaintiff's testimony showed that Finlc}' was not

of negligent habits. Finley had never failed before to

notify him (pages 30, 33 and 39 record).

" A single act of negligence does not necessarily

" charge the master with notice of the servant's inconi-

'' petency."

Baltimore E. Co. vs. Neal^ 65 Md., 438.
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The modification of the instruction was not supported

or justified b^?- a line of pleading or a word of evidence.

We submit that the case should be reversed.

T. Z. BLAKEMAN,
Attorney for Plaintiff in Error.
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